CASES IN EQUITY, 


IN THE SUPREME COURT 


NORTH CAROLINA: 
AT MORGANTON. 


AUGUST TERM, 1851. 


Oo 


HENRY W. BURTON, EX'R ge. ve. JOHN H. WHEELER. 


A executed a mortgage to B, to secure the payment of a certain debt due 
frons A to B, and also transferred to B, without endorsement, four notes on 
a third person. B, at the same time, executed a deed, in which it was 
stipulated that “ B should not call on A, or hold him liable, until the insolv « 
ency or inability to pay of the obligors is ascertained by legal process.” 

Held, that the mortgage and the deed being executed at the same time, must 
be construed together. 

Held, farther, that collection by lega} pracess referred only to a judgment and 
execution at law, and that the party was not bound tq resort to a Court of 
Equity, to remove any impediments to a gatisfaction of a judgment and exe- 
cution at law,such asa fraudulent conveyance, or the like. 


Appeal from the Court of Equity of Lincoln County , 
Spring ‘Term, 1851, his Honor Judgo Barrtzr presiding. 
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On the Ist of Febraary, 1842, the defendant purchased 
of Robert H. Burton, the testator of the plaintiff, a tract of 
land on the Catawba river, and six negroes, at the price of 
$15,325. Mr. Burton conveyed the property to the defen- 
dant, who, to secure the payment of the purchase money, 
transferred to Mr. Burton fifty shares of bank stock, and 
also two notes on R. M. Johnson and Joel Johnson, of Ken- 
tucky. for $5000 each—one due the 20th of April 1841; 
the other, the 20th of April 1842; and, as further security, 
at the same time executed the mortgage of the land and 
negroes. The defendant did- not-endorse the notes, but 
covenanted to guaranty their payment, “in case the solven- 
cy or inability to pay of the obligors is ascertained by legal 
process.” And Mr. Burton, at the same time, executed a 
deed of defeasance, by which “ he agreed not to call on the 
defendant, or hold him liable, until the insolvency or in- 
ability to pay of the obligors is ascertained by legal process.” 

The condition of the mortgage deed is, “in case the said 
R. H. Burton shall receive the full amount of said stock 
and the amount which is due upon both of said bonds, 
either from John H. Wheeler, or the said R. M. Johnson 
or Joel Johnson, then these presents are void and of no 
effect.” 

The notes were duly presented and protested for non 
payment by the executors of Mr. Burton, he having died 

‘shortly after the sale. The bank stock was sold for $5500, 
and 4 credit entered for that amount. In June, 1842, the 
executors and the defendant entered into an arrangement, 
by which the defendant was to take the notes and go to 
Kentucky, for the purpose of collecting them. The defend. 

‘ant received the notes and gave a receipt for them, as fol- 
lows: “The within are true copies of two notes, which I 
have received of W. Hoke and H. W. Burton, executors 
of R. H. Burton, for the purpose of collecting the same and 
accounting for. “Jno. H. Wheeler.” In July, 1847, the 
defendant paid the sum of $1750, as the amount then col. 
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lected on the notes ; and in December, 1847, he paid $1800 
as a further amount collected. 

The plaintiff, who is the surviving executor, avers, that 
the amount due on the mortgage is $11,020,28 1-2 cts. ; and 
insists, that the defendant has collected the amount from 
R. M. and Joel Johnson, and failed to pay over and account 
for it, or has by his default and negligence made himself 
liable for the payment thereof, as R. M. and Joel Johnson 
are now totally insolvent. 

The defendant avers, that he took the notes to Kentucky 
and employed two eminent counsel to attend to the collec- 
tion, under whose advice a bill was filed against R. M. and 
Joel Johnson, in the Circuit Court of the United States, 
and a decree was obtained in January, 1845, sequestering 
the property of R. M, Johnson, in value $35,000, which 
property is now subject to the payment of the debt, which 
is “ thus rendered safe beyond all contingencies ;” and the 
property of Joel Johnson, in value $100,000, is also bound 
for the debt. He avers, that the two sums paid over by 
him in 1847, are all that he received ; and insists, that the 
plaintiff must look to the proceedings in equity and ascer- 
tain by legal process the insolveney and inability of the 
obligors to pay, before he can call on him, or is entitled to 
foreclose the mortgage. 

The defendant files, as an exhibit, a letter from one of 
his counsel in Kentucky, dated 4th February, 1851, in 
which he says, “nothing remains to put the collection of 
your debt in vigorous progress, but the return of the Messrs. 
Johnson from their Southern plantation. I fear I will have 
some delay in a regular reviyer, as no one has administer- 
ed upon Col. Johnson’s estate,” &c. “ The debt is entirely 
safe, beyond all contingencies, and every exertion will be 


made to bring it to a speedy close.” 
Replication was taken to the answer, and the case set 
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down for hearing upon bill, answer, replication, and the ex- 
hibits filet. 


Thompson and Guion for plaintiff. 
‘Lander, Boyden and Avery for the defendant. 


Pearson, J. The case turns upon the construction of 
the mortgage, taken in connection with the deed of Mr. 
Burton, called a defeasance; for, although the words of the 
deed have a more particular reference to the guaranty of 
the notes, yet all of the instruments were executed at the 
same time, and must be construed together. We think it 
clear, that the mortgage was nat to be enforced, until “the 
insolvency ant inability to pay” of the two Johnsons was 
ascertained by legal process ; and the question is, what was 
meant by legal process? Without some express stipula- 
tion, the guaranty or mortgage might have been resorted 
to as seon as the notes were presented, and protested for 
nen payment. Mr. Burton, therefore, stipulated that he 
woyll not resort to the guaranty er mortgage, until a judg- 
menut at law was taken on the notes, and a fiert facias was 
issued, amd returnel “nulla bona.” This is what was 
meart by “legal process.” It never was intended, that, 
aiter the remedy given by law proved unavailing, recourse 
shou! then be had te Equity, and all the remedies given in 
that Court, which, by possibility, might reach property fraud. 
ulently conveyed, or otherwise put out of the reach of the 
process of the law, shoul be exhausted, before the defend. 
ant could be called op tor payment. Such a construction 
js unreasonable, and is not justified by the language used. 

Tt we suppose the defendant was under a misapprehen- 
sion as to the proper construction of the deed, his conduct 
is tu'ly explaine f Buf. according to the constcuction we 
putes it, he ts in deiga't: anf the plaintiff is entithed to 
have the mortgage foreclosed. woless the defendant pays 
the balance of the purchase money, which still remains un- 
| ule. 





AUGUST TERM, 1851. 


—_—- --—.- 


‘Barton v. Wheeler, 





When the defendant took the notes to Kentucky for the 
purpose of collecting them, if the money could have beeh 
made out of the Johnsons by legal process, his duty to the 
plaintiff and his own interest required him to take a judg- 
ment at law, and have the money made by a fieri facias ; 
but, if this could not be done, then his duty to the plaintiff 
required him to take a judgment at law, issue a fieri facias, 
and have it returned, “ nulla bona,” so as to give the plain- 
tif a rjght to proceed on the guaranty or mortgage ; but 
his own convenience would strongly tempt him not to do 
it. It is for him to say how he acted. He says, by the ad- 
vice of eminent counsel, he filed a bill in equity, and ob- 
tained a decree of sequestration against one of the obligors 
in 1845, upon which two payments have been realized, and 
the balance of the debt is fully secured. He does not file a 
copy of the proceeding in equity, but is content with filing 
a letter from one of his attorneys. He does not aver that 
a judgment has not been obtained, and a return of “nulla 
bona” made on the fiert fuctas ; and we presume, such is 
the case, and that a copy of the proceedings in equity 
would show it; because, it was necessary to proceed in 
that way at law, for the purpose of establishing the debt, 
and showing that the legal remedy was inadequate, in orde¢ 
to give jurisdiction to the Court of Equity. But, if it has 
not been done, it was the ,duty of the defendant, (having 
undertaken to act as agent of the plaintiff.) to have done it; 
and, in either case, he is in default, and is no longer enti- 
tled to insist upon the stipulation of the plaintiff’s testator, 
as set forth in the defeasance. 

There must be a reference to ascertain the amount due 
upon the mortgage, to the end that it may be foreclosed, 
unless the amount is paid by the defendant. 


Pex Cunram. Decree accordingly. 





SUPREME CORT. 


JOSEPH C§PIHARR ee. JOUN RUSSELL. 


Where it appeared that, upon a treaty for the sale of a tract of land, quantity 
entered essentially into the treaty, and the parties meant to contracf for the 
land, as containing a certain quantity, and not as supposed to contuin it or 
thereabouts ; and it turns out that the deed, executed in pursuance of this 
treaty, conveys more or Jess than the quantity believed to exist, a Court of 
Equity, though there be no fraud, ought to relieve either party, upon the 
ground of surprise and mistake of both the parties. 


Appeal from the Court of Equity of Cabarrus county, 
Spring Term, 1850, his Honor Judge Dicx presiding. 


Osborne and Avery for the plaintiff. 
Wilson and Barringer for the defendant. 


Rurrin,C. J. In January, 1844, the plaintiff and defend- 
ant entered into a treaty for the exchange of their tracts 
of land, lying in Cabarrus county; that of the defendant 
being represented by him, and understood by the plaintiff, 
to contain two hundred acres, and that of the plaintiff be- 
ing represented by him, and understood by the defendant, to 
contain 250 acres. The bill states that each party under- 
stood that he was to convey the quantity thus represented, 
and that he was to convey no more: that no survey was 
made of the tract which the plaintiff had owned, in order - 
to ascertain the quantity it contained, because one Blaek 
had, a short time before the negotiation, made a survey and 
plat of it, and calculated the quantity, whereby it appeared 
to be ascertained, that it contained 250 acres; and that 
each party, believing the survey and calculation to be cor- 
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rect, contracted upon the faith thereof, and dispensed with 
any further survey:—That each party, in the course of tha 
treaty, regarded the quantity in the two tracts as a materi- 
al part of the contract; and that the land of the plaintiff 
would have been surveyed, under the agreement, in order 
to ascertain the quantity, if he and the defendant had not 
borh relied on the correctness of the recent survey by Black: 
That upon that basis the negotiation was closed, by the 
agreement of the defendant to convey to the plaintiff his 
tract of 200 acres, and of the plaintiff, in consideration 
thereof, to pay to the defendant the sum of $1100, and also, 
to convey to him his tract of 250 aores; and that, on the 
26th of January, 1844, the parties mutually executed obli- 
gations, with conditions for the conveying of the said tracts 
of land, That given by the plaintiff is exhibited, and the 
condition is, “that he shall execute a good deed for two 
hundred and fifty acres of land, which he now lives on.” 
The bill further states, that on the Ist of February, 1844, 
the parties respectively made conveyances; and that the 
deed from the plaintiff described the land by metes and 
bounds, according to Black’s survey and plat, and as “ con- 
taining two hundred and fifty acres,” as therein set forth— 
which appears to be true by the deed, as exhibited by the 
defendant. The bill then states, that since the execution 
of the deed, it had been discovered, upon a re-survey, made 
with skill and accuracy, of the land conveyed by the plain- 
tiff, aad by a correct calculation, that there are two hun- 
dred and ninety-three acres contained within the bounda- 
ries of Black's survey and the plaintiff's deed; and that, 
upon the discovery being made, the plaintiff applied to the 
defendant to pay him for the excess of forty-three acres, at 
an average of the value to be put on the whole tract, or to 
re-convey to the plaintiff that quantity of an average value ; 
but that the defendant refused tudoeither. The prayer is, 
that the defendant may be decreed to do the one or the 


other, and for general relief. The answer states the facts 
21 
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to be, that the plaintiff proposed exchanging the plantation 
on which he lived for the land owned by the defendant ; 
and the plaintiff undertook to show his tract to the defend- 
ant; and they walked over it together, plaintiff pointing 
out the several corners and lines, and alleging that the land 
thus shown contained 250 acres; and, as evidence of that 
fact, he exhibited to the defendant a plat of the same, made 
by Black for the plaintiff, a short time previous: That, af- 
ter thus examining the land, the defendant concluded to 
bargain on the terms proposed, and without any further 
survey, relying upon the accuracy of the one made by 
Black: That bonds for title were then executed, and the 
deed afterwards made by the plaintiff according to the 
metes and bounds shown to the defendant and set forth in 
Black’s plat. The answer denies, that the particular num- 
ber of acres in the tract constituted any part of the trade ; 
and states, that the plaintiff asserted, that the tract con- 
tained 250 acres, and the defendant was willing to take 
it for that number, according to the metes and bounds, 
and if there was any mistake as to the number of acres, 
he expected to be bound by it, and the plaintiff should 
be also; and the defendant claims all the land conveyed 
by the deed. The answer states, that some time after 
the trade was completed, the defendant had the land pro- 
cessioned, and the survey of the processioner made the 
contents 293: That he was unable to state whether 
that survey was accurate, or not; but believing that it 
might, probably, be wrong, he would not have it returned. 
The answer further states, that the defendant had made im- 
provements on different parts of the land, believing that, in 
justice, he would not be deprived of any part of it. Under 
a direction of the Court, a survey was made, and the quan- 
tity reported to be 298 acres, and neither party excepted to 
the report. The proofs are, that, upon the concluding of 
the contract, the parties caused a survey to be made of the 
land of the defendant, and it was found to contain 211 ac:es; 
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and that the 11 acres were taken off as a surplus, and the 
defendant conveyed to the plaintiff only the quantity of 200 
acrees, and took the plaintiff's deed for his tract, as contain- 
ing 250 acres. In March or April following, it was sug- 
gested to the defendant by a neighbor, that there were not 
250 acres in the tract conveyed to him, and thereupon he 
said he would have the land processioned, and the lines and 
quantity legally ascertained, in order to have the quantity 
made up, if it should turn out there was a deficiency. The 
tract in question had been {aid off by Black to the plaintiff, 
as a part of a larger tract descended from his father, and 
his mother was residing on the residue of the tract. The 
defendant gave notice to the plaintiff, his mother, and a 
brother, of his intention to procession his land, and on the 
day appointed, the plaintiff and his brother met the defend- 
ant on the premises, and the surveyor proceeded with the 
procession. While it was in progress, the parties express- 
ed different opinions as to the quantity, and in the course 
of the conversation it was verbally agreed between them, 
that, if there should prove to be a deficiency, it should be 
made up out of the old tract, by running a line parallel to 
that between the two tracts, and, if there was a surplus, 
it should be taken off, by running a parallel line on the other 
side. After the survey was completed, and the calculation 
of quantity ascertained, the surplus was found to be so 
large, that, in laying it off, as had been agreed, some of the 
defendant’s houses would be included in it. The defendant 
thereupon said, the surplus should not be taken from that 
part of the tract, and directed the surveyor to lay it off on 
the opposite side of the tract. This occurred while the 
plaintiff was at his dinner at his mother’s ; and upon his re- 
turn to the defendant’s, for the purpose of knowing the re- 
sult of the calculation, he found the surveyor engaged, un- 
der the defendant’s direction, in laying off 43 acres for the 
plaintiff on the other side of the tract, and the plaintiff ob- 
jected to taking it there, and insisted on its being laid off 
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adjoining the other part of his father’s land, as the parties 
had agreed in the morning. The defendant refused, and 
tha parties then had some dispute on the point, when the 
defendant stopped the surveyor, and told the plaintiff, if he 
got the land where he wanted it, he would get it by law; 
and the matter was thus ended. The defendant was re- 
quired to produce the obligation given by him to the plain- 
tilf, which he took up when he made a deed to the plaintiff; 
and he stated that he could not do so, because he is unable 
to find it, and believes that, thinking it then of no value, he 
destroyed it upon taking it up. Ile admits, however, that 
he wrote both obligations, and that they were verbatim 
alike, except that the plaintiff's bond mentioned the locality 
of the land which his deed afterwards set forth. It is now 
to be taken as certain, that the tract of land conveyed by 
the plaintiff to the defendant contains 298 acres—being 48 
acres more than either party believed at the time of the 
contract. The question is, what effect that is to have on 
the rights of the parties. It ought to have none, if they 
dealt for the tract as a whole, whether containing a greater 
or less quantity. It is admitted that the circumstances, 
that in the course of the treaty an inquiry or representation 
was made as to the quantity, or that the written articles or 
the conveyance had no terins qualifying the statement of 
the quantity, such as “supposed to contain,” or “more or 
less,” are not decisive, that the bargain was not of that 
character, especially when the sale was not, in terms, by 
the acre, and, by the agreement, there was to be no survey. 
For, it may properly influence the mind of one treating for 
the purchase of a tract of land as a whole, that it has long 
been reputed, or has been recently computed, on survey, to 
contain a particular quantity. Yet quantity is an impor- 
tant consideration in every sale and purchase ; and it is na- 
tural that parties should contract with reference to it, and 
those circumstances may become material with others in 
order to ascertain the true intention of the parties ; and if 
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quantity clearly appears to have entered essentially into the 
treaty, and that the parties meant to contract for the land 
as containing a certain quantity, and not as supposed to 
contain it, or thereabouts, and it turn out to be less or 
more, a Court of Equity, though there be no fraud, ought 
to relieve either party, upon the ground of surprise and a 
mistake of all the parties. 

The Court entertains no doubt, that in this case the 
quantities in the tracts exchanged formed an essential ingre- 
dient of the treaty, in the view of each party. There is no 
direct evidence of what passed between them prior to giv- 
ing their obligations, except what is said about it in the an- 
swer. But the statements in the answer on that part of 
the transaction, and the terms used in the bonds, raise a 
fair presumption of the materiality of the quantity, as in fact 
existing, to the closing the bargain by either party, notwith- 
standing the subsequent denial in the answer, that the quan- 
tity formed a part of the trade, and the defendant’s declara- 
tion, that he expected to be bound, even if there were a 
mistake as to quantity. The bonds do not say, that the ob- 
ligor is to convey his “ tract of land,” containing so many 
acres, but that the one is to convey 200 acres of land, 
whereon he lived, and the other, 250 acres, whereon he 
lived, indicating, that the conveyances were to be of the 
respective quantities, the vendee uot being satisfied with 
less, nor the vendor bound to convey more. But, if that 
be equivocal, it not only appears in the beginning of the 
answer, that the plaintiff showed the land, its.corners and 
lines, and said it contained 250 acres, but also that he ex- 
hibited the plat of a recent survey, representing it to con- 
tain that quantity, “as evidence of the fact,” and that the 
defendant, “ relying on the accuracy” thereof, concluded to 
bargain “ without any further survey.” These seem to be 
specific admissions, that “the facts,” as to quantity, entered 
essentially into the negotiation, and that the defendant, at 
least, would hare had that fact ascertained by “a further 





SUPREME COURT. 





Pharr o. Russell. 





survey,” if the one laid before him had not been deemed 
complete “ evidence of the fact.” If, then, the bond be not 
so explicit as to the materiality of the quantity, as to au- 
thorise the Court to relieve upon the basis of correcting the 
subsequent deed by the articles, yet there ought to be relief 
on the basis of a mistake in the articles themselves, which, 
without opportunity for discovery, ran into the deed execu- 
ted five days afterwards. If the quantity, as ascertained, or 
to be ascertained, was not, in the contemplation of the par- 
ties, of the essence of the contract, why were they so par- 
ticular as to “the evidence” of the quantity ?, Or why would 
not the defendant, [as he plainly intimates he would not,] 
have concluded the bargain without a further survey or a 
stipulation for one, if he had not “ relied on the accuracy” 
of Black’s survey and calculation, as clearly ascertaining 
that material fact. Those parts of the answer cannot be 


explained, so as to rebut that inference from them; and it 
is whoily inconsistent with the subsequent statement, that 
the defendant expegted the parties to abide by any mistake 


as toquantity. Indeed, that statement, in itself, is very ex- 
traordinary. Why should the defendant expect to be bound 
by a mistake, when there had been nothing said about a 
mistake, or any thing to suggest the probability, that one 
existed? The truth is apparent, that each party regarded 
the quantity as materially affecting the value of the two 
tracts; and, as to one of them, it was to be ascertained by 
a survey, which dispensed with the necessity for another. 
In fact, however, the surveyor miscalculated the area, 
which is the only error in the case; and it seems, under 
the circumstances, as plain a ground for relief as there 
would have been, if there had been a stipulation for a sur- 
vey, in order to find the quantity, and it was made, and a 
deed executed on the faith of it, and then a wrong reckoning 
of quantity discovered. In each case the Equity seems as 
plain as that of correcting a settlement of accounts and 
bonds given for the balance, upon the discovery of an er- 





AUGUST TERM, 1851. 





Pharr v. Russell. 





roneous summing up of the amount. These inferences 
from the language of the articles and the facts, found in the 
answer, are fortified beyond refutation by the acts of the 
parties under the contract, as established by the proofs, 
The obligation of the defendant is admitted to have been 
similar to the plaintiff’s in this respect. Consequenily, it 
contained no stipulation for a survey. but only that the de- 
fendant was to “inake a deed for 200 acres of land, which 
he lived on.” Yet the parties acted, as if there had been 
a stipulation in the condition, that the defendant should 
convey only 200 Acres, and that they should be laid off by 
admeasurement ; for, they actually had the survey, and the 
defendant conveyed 200 acres, leaving out the small sur- 
plus of eleven acres, as not bargained for. Why was 
that done? Because, the parties were conscious, that 
although there was no such provision in the writings, it 
was a part of the barguin ; and, therefore, it ought to have 
been in the articles, and they were willing to act on it. 
This circumstance evinces, indeed, that the defendant in- 
tended no fraud in drawing the articles. But it as clear- 
ly evinces, that he had no skill in drawing such instruments, 
and that he committed gross mistakes by the omission of 
material stipulations, affecting alike the interest of himself 
and the plaintiff, as vendors. Then, the motive for having 
another survey of the land conveyed to him by the plain- 
tiff, and the arrangements between them, while the survey 
was going on, and the quantity still uncertain, for adjust- 
ing their claims—not by way of compromise but upon the 
ground of right, under the contract, as a deficiency or sur- 
plus should appear, form very cogent additional proofs, 
that the contract was concluded on the basis of quantity. 
These acts reflect back on the articles and treaty, and 
show, if that be not the construction of the articles on their 
face, that there ought to have been a stipulation in the ar- 
ticles as to quantities, and that it was omitted by mistake. 
The consequence is, that the plaintiff is not concluded by 
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his deed, because, in the supposed performance of the con- 
tract, that also was executed under surprise and when the 
mistake as to the quantity was unknown. It is one head 
of the jurisdiction of this Court, to relieve against mistake 
and surprise, and no case would seem more fit for its exer- 
cise than the present. With respect to the particular relief, 
as neither party wishes to rescind the exchange, and, in- 
deed, the defendant insists on his right to keep all the land 
included in his deed, and the plaintiff submits to take a fair 
compensation in money for the excess in quantity, it need 
not be considered what would be proper, if the parties had 
acted differently in those respects. As the case is situated 
the Equity is plain, that a value must be set on the whole 
tract of 298 acres, as of the time of the contract, anda 
part thereof be decreed to be paid to the plajntill in the 
proportion of the surplus number of acres to the whole 
number, with interest thereon until paid ; and it must be 
referred to ascertain the sum thus to be paid ta the plain- 
tiff. The defendant must pay the costs up to this time. 


Pee Curiam Decree accordingly, 
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JANE WILSON, ADM'X, &C. vs. S. DOSTER AND AL. 


An administrator may sell or pledge the effects, or discount a note belonging 
to the estate, and the party who deals with him will get a good title, proyi- 
ded he deal honestly ; for the legal title is in the administrator, and the 
purposes of the esiate may require the representative thus to dispose of 
paris of it, 

But, when a person gets from an administrator or other person, acting in a fidu« 
ciary character, the trust fund, or a part of it, as payment of the trustee's 
own debt, that person cannot hold the fund from the cestui que trust, any 
more than the original trustee could: for it is a clear fraud, in violation of 
the obligations of the trust in one of the parties, and a concurrence in the 
fraud by the other, and both are equally liable. 

The next of kin could recover the assets so disposed of, and the surety of tha 
administrator, who has paid the claim of the next of kin, on account of the 
administration becoming insolvent, and having committed the devastavif, 
will be entitled to the same relief they could have had. 

The cases of Cannon v Jenkins, 1 ire, Eq. 422, Terrill vy Morris, 1 Dev. & 
Bat. Eq. 559, Gray v Armistead, 6 Ire. Eq. 74, Bunting v Ricks, 2 Dev. 
& Bat. 130, and Exum v Bowden, 4 Ire. Eq. 281, cited and approved. 


Appeal from the Court of Equity of Union county, Spring 
Term, 1851, his Honor Judge Barrte presiding. 

Upon the pleadings, and by the written admissions of the 
parties, the case is as follows: Moses Starnes died intestate 
in Union county, and Alexander W. Richasdson, one of 
the defendants, administered on his estate, and in May, 
1843 sold it, and took bonds for the amount of sales, paya- 
ble to himself, as the administrator of the intestate Starnes, 
on the 22d day of May, 1844. Among the bonds was one 
given by James McKorkle for $411 50, and, before the 
same fel] due, Richardson endorsed it to the defendant Dos. 
ter, who received the money at maturity. William Wilson 
and the defendant, Elias Preslaw, were the sureties of Rich- 
ardson in his administration bond; and, he having wasted 
the estate of the intestate, and become insolvent, the next 

22 
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of kin instituted an action on the administration bond against 
the obligors, and recovered therein for the devastavit, $741,- 
36, besides the costs of suit; and the plaintiff has been 
obliged to pay the same, and, being unable to recover 
any part thereof from Richardson, by reason of his insolv- 
ency, she brought this suit in September, 1850. The bill 
charges, that Richardson was much embarrassed by debts, 
when he administered, and became more involved until his 
utter insolvency; and that among the debts he owed, was 
one to the defendant Doster, who became alarmed at the 
prospect of losing it, and pressed Richardson for payment, 
who was unable to make payment by his own means; and, 
in order to satisfy the defendant Doster, as far as he could, 
he agreed to let him have the bond of McKorkle, so be- 
longing to the estate of the intestate, and payable to Rich- 
ardson, as administrator; and Doster agreed to accept the 
same in payment and satisfaction of the debt from Rich- 
ardson, and upon that agreement, Richardson indorsed the 
bond to Doster, and delivered it to him. The bill further 
states, that Starnes died, and the other parties all lived in 
the same neighborhood, and that Doster was well informed 
that Starnes was very little in debt at his death, and that 
Richardson had converted the assets te his own use, and 
was, in fact, insolvent at the time he passed McKorkle’s 
bond to him. The bill prays, amongst other things, that 
Doster may be decreed to pay to the plaintiff the sum re- 
ceived by him upon McKorkle’s bond, with interest there- 
on, in part satisfaction of the sum paid by the plaintiff on 
the judgment recovered by the next of kin of Starnes. 
The defendants Richardson and Preston did not answer, 
and the bill was taken pro confesso against them. Tha 
other defendant, Doster, put in an answer, which denies 
that Richardson owed him any debt on his own account, 
or that he took McKorkle’s bond from him in satisfaction 
of any such indebtedness. The answer states, that the 
manner in which he came by the bond was as follows: 
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Richardson, in 1843, applied to this defendant for the loan 
of $200., saying that some of the next of kin of Starnes 
wanted some part of their distributive shares, and that the 
purpose of the loan was to pay them as much as he could; 
and he offered to deposit with him, Doster, McKorkle’s 
bond for $411 50, as security therefor; and that he agreed 
to the proposition, and then advanced Richardson the sum 
of $200., and received McKorkle’s bond; and afterwards 
collected the sum due on it, and paid the same to Richard- 
son, retaining to his own use the sum of $200. only, with 
lawful interest thereon for the time. The answer denies 
that the defendant knew, or believed, that Richardson had 
wasted the assets of his intestate, or was in failing circum- 
stances; and it states, that Richardson was the sheriff of 
the county, and was believed by this defendant to be an 
honest, industrious and thriving man, and that he made the 
advance with the intent to enable him to administer the 
estate the better, and tor the accommodation of the next of 
kin, who were pressing for their distributive shares, as he 
then supposed. The parties took proofs, and the cause has 
been sent here for hearing. 


Avery and Wilson for the plaintiff. 
Osborne and Hutchinson, for the defendant. 


Rurrin, C. J. The answer for the defendant Doster 
makes a clear case for him, if sustained as true; for, there 
is no doubt that an administrator may sell or pledge the as- 
sets, or discount a note belonging to the estate, and that the 
party who deals with him will get a good title, provided he 
deals honestly ; for the legal title is in the administrator, 
and the purposes of the estate may require the representa- 
tive thus to dispose of parts of it. Cannon v Jenkins, 1 
Iredell’s Eq. 422, Terrell v Morris, 1 Dev. & Bat. Eq. 539. 
The subject was fully discussed in a recent case of Gray v 
Armistead, 6 Ire. Eq.; and there needs no more to be said 
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on it now. But the Court is obliged to admit, that the an- 
swer is not supported by the evidence. On the contrary, 
notwithstanding the clear and explicit statement in the an. 
swer, the proofs, both direct and circumstantial, contradict 
it very clearly, and establish the truth to be, as charged in 
the bill, that Richardson was previously indebted to Doster 
on his own account, and was unable to pay him with effects 
of his own, and that Doster, in order to save his debt, took 
McKorkle’s bond in satisfaction of it—seeing on the face 
of the bond; indeed, knowing, as admitted in the answer, 
that it was part of Starnes’ assets. It is settled law, that 
when a person gets from an administrator, or other person, 
acting in a fiduciary capacity, the trust fund, or any part 
of it, as payment of the trusteee’s own debt, that person 
caunot hold the fund from the cestui que trust, any more 
than the original trustee could; for, it is a clear fraud, in 
violation of the obligations of the trust, in one of the par- 
ties, and a concurrence in the fraud by the other; and both 
are equally liable. Bunting v Ricks, 2 Dev. & Bat. 130, 
Exum v Bowden, 4 Ire. Eq. 281. The next of kin of Starnes 
could, therefore, have recovered this money from the de- 
fendant Dester ; and the same cases show, that the plaintiff, 
who, as surety for the administrator, has paid them, is enti- 
tled to a decree against him for it at once, since the defend- 
ant Doster now admits the insolvency of Richardson, and 
his devastavit, and declines asking any enquiry on those 


points. 


Per Curiam, Decree for the plaintiff. 
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JOHN A. POLK ws, JAMES ROBINSON AND AL, 


An executor has the legal title and the authority in law to sell slaves, and 
other chattels of his testator, and, unless the purchaser kuows that the sale 
is not made for the purposes of the estate, but mala fide, for the purpose of 
a devastavit, he gets a good title, as well in equity as at law. 


Appeal from the Court of Equity of Mecklenburg Coun- 
ty, June Term, 1851, 


Milas J. Robinson, of Mecklenburg, married Nancy, the 
widow of Jno. Polk, By her first marriage she had issue, 
the plaintiff, John A. Polk, and a daughter Mary B., who 
in after life married one Weeks and died. By her second 
marriage she had issue, Matilda D., Rosinda, and James B. 
Robinson. In July, 1825, Milas J. Robinson made his 
will, and therein, after directing his debts to beepaid out of 
his crops, money on hand, and debts due him, provided that, 
if there should still be debts unpaid, his executor might, in- 
stead of selling slaves or land, borrow money for their pay- 
ment, and hire and lease the slaves and land for its pay- 
ment. By a clause in the will, he gave to his wife Nancy 
two slaves, named Susanna and Peter, and, including those 
two, one-fifth part of all his slaves during her life, and, at 
her death, the whole to be equally divided among her chil- 
dren by John Polk and the testator, and the other four-fifths 
of the slaves he gave to his owg three children, and he ap- 
pointed Thomas G. Polk his executor. The testator died 
shortly afterwards, much indebted, and leaving about 20 
slaves. The executor, in the latter part of 1825, made 
sales of the crop and some perishable articles, and also hired 
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out the slaves for the ycar 1826, and finding that the estate 
was much involved, and the administration was likely to be 
very troublesome, and being about to remove from Meck. 
linburg to Salisbury, came to an agreement with one James 
Orr, that the latter should conduct the administration in 
the name of the executor, and as his agent, and should 
have, therefor, the commissions that might be allowed the 
executor; and the executor never took any further part in 
the administration ; but shortly afterwards removed to Sal- 
isbury, and after staying there a few years, removed again, 
to Mississippi. Orr hired out the slaves from year to year 
but, from time to time, he also made sales of some of them, 
as often as four times, for the purpose of paying the testa- 
tor’s debts. The last of those sales was in 1830, and there 
remained unsold only the slaves Peter and Susanna, and 
three young children of the latter. In the meanwhile, the 
widow, Nancy, had intermarried with John Weeks, and he 
became the guardian of the testator’s three children, who 
were all infants. In 1832 one of the daughters married the 
defendant Potts; and Orr rendered the final account of the 
administration to the County Court, and, by order of the 
Court, it was audited by two commissioners, one of whom 
was Benjamin Morrow, recently the guardian of young 
Potts, who had just come of age. They found the debts 
and charges of administration to be $10,424 50, and the 
assets, which had been converted into money, to be $9,789,- 
74, thus leaving a balance unpaid in February, 1833, of 
$634 76, which Orr claimed the right to raise by the sale of 
Susannah and her children, then in the possession of Weeks 
and the defendants, and he proposed to McCulloch and Potts 
to make the purchase. The detendant Potts declined doing 
so, upon the ground of his rights in the matter, until he 
could consult his late guardian, Morrow; and after having 
done so, and been informed by Mr. Morrow, that the bal- 
ance claimed by Orr was, in his opinion, justly due, and 
that it was a fair price for the women and children, Mc- 
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Culloch and Potts agreed to purchase them, provided John 
Weeks, the step-father of their wives, and the guardian of 
James B. Robinson, who was still an infant, approved of the 
transaction, and wouid join them in the purchase, on behalf 
of his ward. Weeks assented to the arrangement, and the 
purchase was made, as proposed by Orr, and the price paid 
to him by those three persons equally, and when James B. 
Robinson came ot age, partition of the family of slaves 
was made between him and the other two defendants. At 
the time of the purchase, the plaintiff, John A. Polk was re- 
siding with his mother, and just of age; and the mother 
lived until 1848. Soon after her death; this bill was filed 
against McCulloch, Potts and Robinson, and also the ac- 
ministrator of Mary B. Weeks, the plaintiff’s sister, and a!- 
leges, that the executor assented to the legacy to the motk- 
er for life, and that thereby the legal title vested in her and 
those in remainder ; so that upon her death, the slave Peter, 
and also Susanna, and her said three children, and others 
since born, vested in the plaintiff and the four defendants, 
as tenants in common in possession. The prayer is for 
partition, The answers deny the assent of the executor to 
the legacy, and set forth the facts before stated; and insist 
upon the good faith of the purehase from Orr, the agent 
of the executor, and on the validity of the title under it. 
The defendants admit, that the slave Peter is held in com- 
mon, and ought to be sold for division. 


Osborne and Hutchinson, for the plaintiff. 
Wilson and Avery, for the defendants. 


Rurrin, C. J. The proofs satisfy the Court that the 
plaintiff is mistaken in the allegation of the Executor’s as- 
sent to the legacy, as respects the woman Susannah and 
her children. The Executor seems to have had little or 
nothing to do with the estate, and hardly any knowledge of 
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the adininistration, which was conducted by Orr, as his 
general agent for that purpose. It is clear, that Orr never 
gave up his hold on the slaves until by the defendant's pur- 
chase the debts and charges were satisfied. There is no 
reason to doubt the fuirness of the balance claimed by him, 
and the fairness of the defendant's purchase. The late 
guardian of the defendant, Potts, settled the administration 
necount, and advised the young man, that he had better 
purchase ; and Mr. Weeks, who married the mother, and 
was, in her right, entitled to the slaves for life, if not needed 
for the payment of debts, readily gave up all claim, and on 
behalf of one of the children, for whom he was guardiar, 
united with the two, who were of age, in making the pur- 
chase. An Executor has the legal title and the authority 
in law to seli slaves and other chattels of his testator, and, 
unless a purchaser knows that the sale is not made for the 


purposes of the estate, but mala fide, for the purposes of a 
devastarit, he gets a good title as weil in this Court as at 
law, as there has been occasion to sav in Wilson v. Doster 


at this term. But in this case there is not only nothing to 
impeach the purchase by the defendants, but they have 
supported it by allirmative proof of the necessity for the 
sale, its openness and fairness, and the adequacy of the price. 
The plaintiff is, therefore, not entitled to relief. as to any of 
the slaves, except Peter; and he must pay the cost up to 
this time ; and as to Peter, there must be the usual decree 
fox a sale for the purpose of partition, and a declaration 
that the plaintiff is entitled to one filth of the proceeds of 
the sale and also of liis hire and profits since the death of 
the tenant for life. 


Per Cuenta. Decree accordingly. 
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JOHN BAXTER ws. H.T. FARMER & AL. 


One cannot be allowed to call for the title papers of another, under whom he 
sets up no title nor interest in himself, except that he may, possibly,at some 
time find it convenient to use them in: au action at law, as evidence against 
those having them in possession, upon a collateral matter. 

Bills to perpetuate testimony only lie, when the evidence relates to legal 
rights, which cannot be tried immediately, by reason of the impediment of 
8 prior legal title, outstanding in the defendant or some one else. 


Appeal from the Court of Equity of Henderson County, 
Spring Term 1850, his Honor Judge Catpwett presiding. 
The bill states that in 1815, George Ashford, Mary Ash- 
ford and Anna Ashford were seised in fee in possession of an 


undivided moiety of a tract of land, containing 700 acres, 
and Martha McCarson was seised of the other moiety, as 
tenants in common ; that said Mary married Henry Rich- 
ards and Anna married James A. Tucker, and that on the 
19th of December 1826, the said George, Henry and Tuck- 
er made a deed of bargain and sale to Samuel McCarson 
purporting to convey to him the said undivided moiety in 
fee simple, and said Samuel entered under the same, and in 
October 1828, the said Samuel and Martha McCarson, and 
her husband, James McCarson, made partition of the said 
Jand, and Samuel held the one half in severalty and eon- 
veyed the same to Frederick Rutledge, and he entered and 
held the same in severalty ; and that, by divers mesne con- 
veyances to them respectively made by the defendants, Far- 
mer and King, they have acquired the title of Samuel Mc- 
Carson to separate parts of the said moiety, and also to the 
other moiety, which was allotted to James McCarson and 
wife in the partition ; and the defendants are now in posses- 
sion of the parcels of the land claimed by them severally 


under the title thus derived. 
7 23 
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The bill further states, that in June 1848, Mary Richards 
and Anna Tucker, and their said husbands, joined in a deed 
of bargain and sale to the plaintiff, whereby they conveyed 
to him, upon certain terms in the deed recited, the rever- 
sion of and in the said land so conveyed to said Samuel 
McCarson, and that the said deed was so executed as to 
pass and vest in the plaintiff the estate and interest of the 
said Mary and Anna of and in the land. The bill then 
states, that some of the grants and mesne conveyances, un- 
der which the said Mary, Auna, and George Ashford de- 
rived title to the land, have not been registered, so that the 
plaintiff, should he be under the necessity of prosecuting a 
suit for the recovery of any part of the land, after the death 
of the said Llenry or James A, when his right to the pos- 
cession will accrue, will not be able to deduce a regular 
claim of title, and will be defeated of his action against the 
defendants or those claiming under them, unless he can 
show against them that the defendants claim title to the 
same and entered into possession thereof under the deeds 
and conveyances aforesaid. The bill then states, that the 
defendants and these under whom they claim, have in fact held 
the possession of the land for more than twenty-five years, 
claiming unde: the said deed from George Ashford, Richards 
and Tucker to Samuel McCarson, and under no other title, 
but that the said deed hath not been registered and the de- 
fendants withhold it from registration for the purpose of 
preventing the plaintiff from using the same or a copy there- 
of, as evidence that Samuel McCarson and the defendants 
claim under the same. The prayer is that the defendants 
be compelled to discover the deed and have the same reg- 
istered, or produce the same in Court and allow the plain- 
tiff to have it yegistered, so as to enable him to use it for 
the purpose aforesaid. The defendants put ia a demurrer, 
assigning many causes, and, on argument, it was sustained, 
and the plaintit! appealed. 
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G. W. Bazter for the plaintiff. 
N. W. Woodfin, for the defendants. 


Rurrin, C. J. The priaciple of this bill is new to us; 
and it seems somewhat singular, that one should be allowed 
to call for the title papers of another, under which the plain- 
tifl sets up no title nor any interest in himself, except that 
he may possibly at some time find it convenient to use them 
in an action at law as evidence against the defendants, up- 
on a collateral matter. Whether such a bill wiil lie or not 
the court conceives that the present bill will not, because it 
does not show that the plaintiff is legally entitled to the 
reversion, so as to enable him to maintain an action at law 
in which the evidence, if he had it, could be useful to him; 
since it does not appear that his own deed is registered, and 
consequently he has not the legal title. It is said that the bill 
ought to be sustained, as it is in the nature of one to per- 
petuate evidence. But such bills only lie when the eyi- 
dence relates to legal rights, which cannot be tried imme- 
diately, by reason of the impediment of a prior temporary 
legal title outstanding in the defendant or some one else. 
If the right of the party be an equitable one, there is no 
impediment to an immediate suit in Equity for relief, and 
therefore there is no ground for a bill for discovery, merely, 
or for perpetuating evidence with a view to a future litiga. 
tion in the Court of Equity. Upon this ground then, with- 
out considering the others, the demurrer was properly sus- 
tained, and the decree must be affirmed, and the bill dismiss- 
ed with costs in both Courts. 


Pree Curram. Bill dismissed with costs. 
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A purchaser, when he discovers that a fraud has been practised on him, or 
that the other party has by his conduct prevented him from enjoying the 
fruits of his purchase, must, to entitle himself to relief in a Court of Equity, 
immediately give notice to the vendor that he will no longer be bound by 
his contract but will rescind it. 

The case of McDowell v Simms, 6 Ire Eq. 278, cited and approved. 


Appeal from the Court of Equity of Union county, Fall 
Term, 1851. 


Guion, for the plaintiff. 
Craig and Avery, for the defendant. 


Nasu, J. The bill charged, that the plaintiff, Alexander, 
purchased from W. H. Woods, who professed to act as the 
agent of the defendants, the patent right of a machine, 
called a straw-cutter, for eleven counties in the State of 
Tennessee, and two counties in the State of Mississippi, at 
the price of five hundred dollars, for which he gave his 
bond, payable twelve months thereafter, with the other 
plaintiff, Neil, as his surety. This contract was made in 
December, 1845, at which time his bond bears date. The 
plaintiffs aver, that the purchase was made expressly upon 
the condition, that the defendants should immediately for- 
ward to Alexander, in Lincoln county, where he resided, a 
duly and properly-authenticated copy of the power of at- 
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torney to the said W. H. Woods. The bill further states, 
that in the spring or suminer of 1846, the plaintiff, Alexan- 
der, received from Utley, the defendant, while in Tennessee, 
a letter, ratifying and confirming the sale made by Woods, 
but no authenticated power of attorney, nor has he ever 
received one from him; and that, upon getting to Tennes- 
see, he found he could not make sales without such proof 
of his title, and, therefore, made none ; and that he had not 
received one cent upon his said purchase ; That,at Decem- 
ber Term, 1848, of Orange Superior Court, the defendants 
obtained a judgment against the present plaintiffs, upon their 
said bond, and have issued upon it an execution ; and prays 
an injuction to restrain the collection of the money. The 
bill was filed the 23d of April, 1848. 

The detendants admit, that W. H. Woods was not their 
agent to sell for them rights, under their patent, for the 
State of Tennessee. But, upon receiving from the plain- 
tiff, Alexander, his letter, stating his purchase, they immedi- 
ately, by letter, ratified and confirmed it. They aver, that 
they knew nothing about the -terms of the sale, except 
from the statements contained in the plaintiff's bill. They 
further state, that in 1847, they received a letter from Al- 
exander, dated in January of that year, stating, among oth- 
er things, that he had sold rights for one county, at $75, and 
the half of three more, for $150; that, in consequence of 
the want of the power of attorney to Woods, he found he 
could do nothing with the patent, and proposing to give up 
the patent to the defendants, and the sales that he had made, 
and that they should give up his bond. They state further, 
that the plaintiffs ought, immediately upon finding they could 
make no sales, to have given up the contract, and notified 
them of the fact ; and that, after using it twelve months and 
“more, they came too late, as by their delay, they have pre- 
vented them from making sales, and thereby inflicted a se- 
rious injury upon them. But they are ready and willing to 
execute the contract in any way it may be decreed. 
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On the coming in of the answer, a motion was made by 
one of the defendants, to dissolve the injunction, which, 
upon argument, was refused, and the injunction continued 
to the hearing, whereupon an appeal was taken by the de- 
fendants to the Supreme Court. 

The structure of this bill isa singular one. The plaintiffs 
ask no relief beyond that of enjoining the collection of the 
money due upon their bond. ‘They admit, that the patent 
claimed by the defendants, is a valid one, and that the ma- 
chine patented is valuable; but they ask, that the defend- 
ants shall not be permitted to collect their money, because 
they have not complied with the condition upon which the 
sale was made. They do not ask to compel the defendants 
to comply with their contract, or that it may be rescinded. 
In other words, they ask the Court to give them the full 
benefit of the contract, and deny any of its fruits to the de- 
fendants. Such, we say, is the necessary construction to 
be placed on the bill in its present form. It would not be 
fair or equitable to suffer the plaintiffs to retain the con- 
tract, so far as it is beneficial to them, and, in effect, to re- 
scind it, as far as itis beneficial to the defendants. But, 
again, by the contract made with Woods, the plaintiffs pur- 
chased the patent-right for two counties in Mississippi. Of 
this part of the contract, they state in their bill, they do 
not complain. The purchase of these two counties was a 
part of the consideration of the bond, the collection of the 
money secured by which, they seek to enjoin perpetually. 
We are to presume, that this portion of the contract they 
are willing to retain, and, it appears, without paying any- 
thing for it. Why they are willing to retain that portion 
of the purchase, and not that part relative to Tennessee— 
they having no duly authenticated copy of the power of at- 
torney to sell there, more than in Tennessee—we cannot 
perceive, nor does this bill inform us. There is another, 
and still more fatal, objection to the relief the plaintiffs seek. 
They were too long in making up their minds to the course 
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they intended to pursue. The bill was filed in April, 1847, 
and not until they were sued for the money. The contract 
was made in December, 1845. In May or June, 1846, Al- 
exander discovered, as he charges, that, without the authen- 
ticated copy of the power of attorney, he could not succeed 
in making sales successfully, in Tennessee. He had be- 
fore that written to the defendant, Utley, to forward him 
* such a copy; instead of which, he at that time received 
the letter of the latter, admitting, in substance, that Woods 
had no power to sell rights in that State; and that, conse- 
quently, there was no power of attorney to authenticate ; 
but he ratified and confirmed the contract made by him. 
The plaintiffs ought, then, to have notified the defendants, 
that they would not go on with the bargain. In January, 
1847, the letter was written by the plaintiff, Alexander, to 
Utley, in which he proposes to arrange their difficulties in 
the way therein suggested; but he does not then repudiate 
the contract. Twelve months elapse after the sale, before 
the defendants are apprised by the plaintiffs, that they have 
experienced any difficulty in sales, for the want of the pow- 
er of attorney—during which time contracts of sales were 
made by the plaintiffs ; and during the whole of which time, 
the defendants were kept out of the use of their patent in 
that region of country ; and, consequently, sustained an in- 
jury to that extent. In the case of Parsons v Conolly, re- 
ported in a note to the 3d vol. of Vesey, jr., 625, the Chan- ~ 
cellor, commenting on the doctrine of puffing at sales by 
auction, observes, the doctrine “ goes no further in point of 
authority, than where the purchaser declares off immedi- 
ately”—that is, as soon as he discovers the fraud. This 
principle is affirmed in the case of McDowell and McKesson 
v Sims and others, decided by this Court, at August Term, 
1849, 6 Ire. Eq. 278. This course the plaintiffs did not pur- 
sue ; and they must bear the consequences. 

There was error in the interlocutory order, continuing 
the injunction to the hearing. The decree is reversed, and 
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the injunction dissolved This opinion Will be certified to 
the Court of Equity for Union county. 
The plaintiffs must pay the costs of this Court. 


Pex Curian. Ordered accordingly. 


JOSIAH ELLIOTT vs. DAVID A. MAXWELL. 


Where a party executes a deed, knowing it to be absolute, it must be held 
to be absolute, unless strong and clear proof ean be adduced of mistake or 
imposition. 

Toturn an absolute deed into a mortgage on the ground of inadequacy of 
price, the price must be grossly inadequate. 

The cases of Lewis vy Owen, | Ire. Eq. 290, King v Kincey, 1 Ire Eq. 187 
and McLaarin v Wright,2 Ire. Eq. 94, cited and approved. 


Appeal from the Court of Equity of Iredell County, 
Spring Term, 1851, his Honor Judge Barrue presiding. 

The bill states, that the plaintiff, being indebted to the 
defendant in a small sum of money, to wit, twenty-two 
dollars and“fifty cents, gave him his note for the amount: 
That some short time thereafter, the defendant called on 
the plaintiff and requested him to secure the payment of 
the debt by conveying to him the land, on which he then 
lived, to which he agreed ; and accordingly a deed of con- 
veyance was drawn, which is absolute on its face. The 
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plaintiff avers, that the said conveyance was intended only 
as a security for the money due on his note, and that it 
was expressly agreed between him and the defendant, that 
whensoever he paid up the money the land should be re- 
conveyed to him: that at the tine the deed was drawn, he 
mentioned to the writer of it, that such was the agreement 
and wished him to so state it in the deed, when he was an 
swered, it was not necessary, as the defendant only wanted 
his money atid would reconvey the land when that was 
paid. The bill further charges, that he by agreement with 
the defendant, continued on the land, raising crops and dis- 
posing of them as he pleased; and “ that he has fully paid 
off and discharged said note:” that the defendant brought 
an action of ejectment against him, recovered judgment, 
and threatens to turn the plaintiff out of possession. It 
prays injunction and a decree for a reconveyance of the 
land. 

The answer denies, that the conveyance was made for 
the purpose of securing the payment of the note, set forth 
in the complainant’s bill; but that when he called upon the 
plaintiff to pay or secure the same, he, the plaintiff, himself 
proposed to sel] the land to him absolutely mm discharge of 
the note. He denies, that, either before, or after, the sale 
and execution of the conveyance, or at the time, any prom- 
ise or agreement was made between him and the plaintiff, 
that the conveyance should be in trust, or that the defend- 
ant was to reconvey the land; when the note was discharged. 
On the contrary, that McKen, who drew the deed, read it 
over to the plaintiff, and explained to him its operation and 
eflect—that it conveyed to the defendant absolutely all the 
interest he had in the land. The defendant denies, that, 
since the execution of the deed, he has received from the 
plaintiff one cent of money in discharge of the note, which 
has been surrendered to the plaintiff. The defendant de- 
nies, that it was agreed between him and the plaintiff, tha¢ 


the latter should continue on the land and cultivate it, une 
24 





SUPREME COURT. 





Elliott v. Maxwell. 





til he paid off the note. He admits he did continue on the 
land, but it was as his tenant and by special agreement 
from year to year. He admits his suit in ejectment, his 
judgment, &c. 

Upon the coming in of the answer, a motion was made 
to dissolve the injunction, which was refused, the injunc- 
tion continued to the hearing and replication taken to the 
answer. ‘The cause was set for hearing, and transmitted 
to the Supreme Court. 


Boyden, for the plaintiff. 
Avery and Craig, for the defendant. 


Nasu, J. The answer fully meets the allegations of the 
plaintiff’s bill. The deposition of McKen, who drew the 
deed of conveyance, states, that the deed was drawn for 
the absolute conveyance of the land by the directions of 
the parties; and that it was read over to the plaintiff, ex- 
plained to him, and that he was told it conveyed to the de- 
fendant, absolutely, all his interest in the land: that, before 
the deed was drawn, the plaintiff proposed to the defend- 
ant to mortgage the land to him as security for the debt ; 
and that the defendant refused to take it upon that con- 
dition. He denies, that the plaintiff wished that the 
deed should express upon its face any conditions, and that 
any conditions were mentioned of that character, or any 
conditions at all. According to this testimony, and it is 
not contradicted, the plaintiff executed the deed with a full 
knowledge of its contents—that it was absolute, and con- 
veyed to the defendant all the interest he had in the land. 
Solemn instrunients between parties, able to contract, must 
in the presumption of every Court be taken to declare the 
truth in regard to the subject matter of their contract, un- 
til error, mistake, or imposition be shown. And where the 
conveyance is absolute on its face, it must be held to be 
absolute, until strong and clear proof be shown to the con- 
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trary. The testimony of McKen is corroborated by the 
bill. It states distinctly that ihe plantiff executed the con- 
veyance, knowing it was an absolute deed; for, it states, 
that the plaintiff wished the conditions to be inserted in the 
face of the deed. This, it is true, is denied by the writer ; 
Lewis v Owen, 1 Ire. Eq., 290, King v Kincey, 1 Do. 187. 
There is no evidence of any inadequacy of price, which 
sometimes influences the action of a Court of Equity in 
these matters. The land was held by the plaintiff in right 
of his wife, and the whole amounted to but seventy five 
acres. To turn an absolute deed into a mortgage on that 
ground, the price must be grossly inadequate; McLaurin 
v Wright, 2 Ire. Eq., 94. It there was satisfactory evi- 
dence of a previous agreement for a mortgage, the Court 
could not declare the deed here such, in the absence of all 
evidence of imposition, and where it is shown, that, at the 
time of its execution, the plaintiff knew he was executing 
an absolute deed. 


Per Curiam. Bill dismissed with costs. 








SUPREME COURT, 


THOMAS J. DEAVER vs. A L. ERWIN. 


A man, who is sued in an action of debt, and does not prove, on the trial at 
Jaw, payments which he alleges he has made, can have no relief in equity, 
ufiless he can show some fraud or circumvention practised, to prevent his 
making the proof. 

Tu regard to new matter, introduced by a defendant in his answer to an in- 
junction bill, there is this distmetion : Where the bill charges the receipt of 
money, and a general accountability, and the answer admits the receipt, and 
seeks to account for the money by alleging its application to some particular 
purpose, then the injunction will not be dissolved on the answer; but where 
the bill charges a payment on a particular account, and the answer denies 
that any ;ayment was made on that account, and accompanies the deniel 
with an admission that a certain sum was received, as a payment on some 
other account; for there is no confession and avoidance by new matter, but 
a positive denial of the allegation, together with an explanation of a cir- 
cumstance, relied on to give color to the allegation. 


Appeal trom the Superior Court of Buncombe county, 
Spring Term, 1851, his Honor Judge Serrte presiding. 
The case is stated in the opinion of the Court. 


N. W. Woodfin, for the plaintiff. 
Avery, for the defendant. 


Pearson, J. In 1837, the defendant placed in the hands 
of the vlaiutiff, for collection, three notes—one on Lewis, 
for $25, and two on Greenlee, the amount of which is not 
admitted by the pleadings. The plaintiff has collected the 
money ; and in August, 1539, paid to the defendant $20, 
for which he took a receipt, reciting that it was on account 
of the debts on Greenlee. In 1846, the defendant deman- 
ded the balance, and soon thereafter brought an action at 
Jaw, and recovered judgment for $170. 
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The plaintiff alleges, that, in the year 1838, he paid to 
the defendant $25, the amount of the debt on Lewis. In 
1840, he paid $45 to one Hoicomb, for the defendant; and, 
in 1846, he paid to the defendant $15; but, as he had given 
no receipt—he required none-—— has no means of proving 
these payments, “except, perhaps, the one to Holcomb, by 
following him to Kentucky”; and these three payments, 
with the $20, for which he has a receipt, he thinks, is about 
the amount of the debts, which he had undertaken to col- 
lect; but he made no entry, and cannot ascertain the pre- 
cise amount of the notes on Greenlee. 

He further alleges, that “the defendant brought suit 
against your orator to McDoweil Superior Court of Law, 
on account of said debts; and, on meeting said defendant, 
at the Spring Term, 1850, he assured your orator that he 
would allow him all just credits, and come to a fair settie- 
ment. Your oratdr, with a view to settle the suit, and 
avoid the trou!)!» of attending Court so far from home, pro- 
posed to pay hin: $25 for a compromise: That vour orator 
verily believed, and yet believes, that he had paid the de- 
fendant all that was due him, (especially, if your orator 
should be allowed a reasonable compensation for his trou- 
ble.) ‘Io this the defendant remarked, that he had to go 
home that evening, but would return next morning, and 
settle, but tailed to do so; and afterwards promised to meet 
your orator at Buncombe, and settle, but failed to do so: 
and at Fall Term, 1850, in your orator’s absence, and while 
he was relying on the defendant’s promise to settle the mat- 
ter amicably, the defendant pressed the trial, and obtained 
judgment for about one hundred and seventy dollars,” of 
which the plaintiff was not informed yntil several months 
afterwards. 

The prayer is for an injunction, except as to the sum of 
twenty-five dullars, which, the plaintiff alleges, will more 
than cover the amount fairly due ta the defendant. 
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The defendant denies, that he ever received any pay- 
ment in respect to the money collected by the plaintiff, ex- 
cept the twenty dollars for which he gave a receipt, and’ 
which was allowed as a credit on the trial at law. He 
avers, that the sum was all that the plaintiff had fre- 
quently assured him he had been able to collect, and he re- 
mained in ignorance of the fact, that he had collected the 
whole amount of the debts, until some time in 1846. As 
to the forty-five dollars, alleged to have been paid to Hol- 
comb, he avers there was no such payment; and says, 
that, in 1838. he purchased a note on said Holcomb, which 
was sold at public auction, at the price of forty-five dollars, 
and not having money enough about him at the moment, 
he borrowed part of it of the pliintiff, and at the same time 
gave him Holcomb’s note to collect. A short time after- 
wards, he paid eighteen dollars in bank for the plaintiff, and 
after the note of Lloleom) was collectes he allowed him to 
retain out of the money, a su:n which, with the eighteea 
dollars, repaid the mouey borrowed. 

As to the fifteen dollars, he denies that it was paid in re- 
spect of the debts, which the plaintiff had collected ; and 
rays, it was paid ia part of a debt due him for profession- 
al services, and was so expressly agreed on, at the time. 

Further answering, the defendant avers, that, when h> 
met the plaintiff, at Spring Term, 1859, of McDowell Su- 
perior Court, he was ready to try the suit, but the plaintif 
suggested, “he would prefer to settle amicably: This de- 
fendant was about starting home, and told him to call oa 
his attorney, who was authorised to act for him: This de- 
fendant was informed on the next morning, by his attorney, 
that no amicable settlement coull be made: This defend- 
ant then notified the plaintiff) that negotiations were at an 
end, and he would press for trial at that term, if the case 
were reached ; but it was not reached at that Term. This 
defendant denies that the plaintiff offored him twenty-five 
dotlars to compromise, at any time. He denies, that he 
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agreed to meet the plaintiff at Buncombe Court and settle 
amicably, or that he gave him any reason to expect that 
the suit would be settled in any other way, after Spring 
Term, 1850, than by a regular trial at law; and he denies, 
that the plaintiff was preventeu from attending Court at the 
time of the trial, by any promise of thisdefendant. On the 
contrary, he avers, that the plaintiff had express notice that 
the suit would be pressed for trial as soon as it was reached. 
And he is informed and believes, that the plaintiff knew 
the suit would be reached, and refused to attend of his own 
accord ; that J. W. McElroy, one of defendant's witnesses, 
saw the plaintiff shortly before the fall Term, 1850, of 
McDowell Court, informed him that the suit would be tried, 
and enquired if he was going to attend Court; whereupon 
the plaintiff replied, that he would not attend, for he relied 
upon the statute of limitations as his defence, and asks this 
defendant no favors in the suit. » And the defendant avers, 
that the whole sum recovered by him at law, is justly due, 
—the trial was fair, and the plaiutif! appeared by counsel, 
who had been employed from the commencement of the 
suit.” 

The answer is full and satisfactory, and, we think, fully 
denies the plaintiff's equity. 

The bill seeks to have a new trial in this Court, in re- 
spect to the alleged payments, which the plaintiff failed to 
prove upon the trial at law. If a party either will not, or 
cannot, make good his defence at jaw, it is his folly, or his 
misfortune. ‘The fact, that he has made payments, will 
not, of itself, raise an equity against the judgnent. There 
must be some fraud and circumventiou practised, whereby 
it is put out of his power to prove the payments. 

It further alleges, (and this is the foundation of the plain- 
tiffs equity,) that he was, by false pro:nises, induced not to 
attend Court, and “surprised” by a julgment being taken 
in his absence. 
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It does not appear how the plaintiff was prejudiced by 
being absent at the time of the trial. If he had been pre- 
sent, he had no means of proving his payments; and, sup- 
pose he could have filed an affidavit, and coutinued the case, 
to give time for a bill of discovery, it would have availed 
him nothing, because the result would have been the pre- 
sent answer, which positively denies the payments, and, of 
course, would not have aided in the trial of the issue, on 
the plea of payment. So that, as it turns out, he was, in 
fact, not prejudiced. But, apart from this view, the answer 
denies the fraud, circuinveution, and false promises, out and 
out, and sweeps away the ground-work of the plaintiffs 
equity. 

It was insisted for the plaintiff, that, when the equity of 
a bill is admitted, and new matter is set up as a defence, 
the injunction will not be dissulved on bill and answer. 
That is true; for, in such cases, the plaintiff’s allegations 
are admitted, and the defendant his no proof of the allega- 
tion made by him. 

It is not necessary to consider, how far the principle is 
applicable to this case ; because the foundativun of the plain. 
titl’s equity has failed. But, as this point was pressed, it 
may be well to remark, that there is an obvious distinction 
between a case, where the bill charges the receipt of money 
and a general accountability, and the answer admits the 
receipt, and seeks to account for the money, by uileging its 
application to some particular paurpose—and a case | ke the 
present, where the bill charges a payment on a particular 
account, and the answer denies (hat auy payment was made 
on that account, and accompanies the denial with an ad. 
mission, that a certain sum was received as a payment on 
some other accvunt; for, there is no conlession and avoid- 
ance by new matter, but a positive denial of the allegation, 


together with an explanation of a circumstance relied oa to 


give color to the aliegation, 
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In this case a general allegation would not have answer- 
ed the purpose. It was necessary to allege, that the pay- 
ments were made on account of the money collected. This 
allegation is denied. 

There is no error. ‘The injunction ought to have been 
dissolved. This opinion will be certified. The plaintiff 
must pay the costs of this Court. 


Per Curiam, Ordered accardingly, 


M. PATTON, ADM’R OF J. BAIRD vs. WILLIAM R. BAIRD, 


The abject of a submission to an arbitration, is to put an end to litigation, and 
therefore, the award must be final ; and if it is not final, and thus the objects 
of the arbitration not completely answered, the consideration of the agree- 
ment fails, and either party may insist upon setting it eside, and claim the 
right to stand in sfaiuo quo. 

Where the arbitration is a rule of Court, there is a further reason, that, un¢ 
less the award be final, the Court cannot enforce it. In this State, judgments 
are entered upon such awards, and the parties are then out of Court. 

After an award has been made, the arbitrators are functi officio, and haveng © 
more power to alter it, than a jury have to change their yerdict, after it is 
rendered, and they discharged. 

Arbitrators are no more bound to go into particulars, and assign reasons foy 
their award, than a jury are for their verdict. Their duty is best dischar- 
ged by a simple announcement of the result of their investigations. 

The case of Simpsonv McBee, 3 Dov. 531, cited and approved, 
25 
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Appeal from the Superior Court of Equity of Buncombe 
County, Spring Term, 1851, his Honor Judge Serrue pre- 
siding. 


N. W. Woodfin for the plaintiff. 
J. W. Woodfin and J. Baxter for the defendant. 


Pearson, J. The intestate and the defendant had for 
several years, dealt as partners in buying and selling land 
and other property ; and on the 20th day of December, 
1844, made a final settlement and division. They then 
agreed to deal as partners in buying, raising, and selling 
cattle, sheep and hogs; which copartnership continued un- 
til the death of the intestate in 1848, when the plaintiff ad- 
ministered and delivered to the defendant his share of such 
of the cattle, &c., as were in the possession of his intestate, 
and received of the defendant his intestate’s share of such 
of the cattle, &c., as were in the possession of the defend- 
ant. The intestate and the defendant had also after 1844, 
purchased and held, as partners, two parcels of land—the 
Roberts and the Kelyon tracts—and had, as partners, built 
a house and made a large quantity of brick. 

The bill charges, that the intestate paid much more than 
his share of the price of the Roberts tract, and contributed 
more than his share of the labor and incidental expense in 
building the house and making the brick. The copartner- 
ship extended to horses and mules, as well as cattle, &c., 
and the defendant had on hand a number of mules belong- 
_ing to the firm, which he refused to divide. It also extend- 
ed to the family expenses of the partners, and the defend. 
ant refused to pay the one half of the debts, contracted by 
the intestate for the support of his family. And there are 
many outstanding debts contracted for the firm, and for 
which the intestate had given his individual notes. The 
prayer is for an account. 
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The defendant alleges, that he has paid his full share of 
the price of the land, and contributed his full share of labor 
and expense in building the house and making the brick, or 
nearly so, and, if he is at all in arrear, he is willing to pay 
whenever the amount is ascertained. He denies, that, af- 
ter December, 1844, the copartnership extended to any 
thing, except buying, 1aising, and selling cattle, sheep, and 
hogs, and except the purchase of the two tracts of land and 
the house and brick. And he denies, that there are, to his 
knowledge, any notes given by the intestate for cattle, 
sheep, or hogs, or for which the firm was otherwise bound, 
except three—one to the administrator of Wolf, of which a 
small part was for the purchase of cattle; one to Alexan- 
der, and one to Wilson; ard of these he has paid, or is 
willing to pay, his part; and, if there be any others, for 
which the firm is liable, he is willing to pay his part. 


Upon the coming in of the answer, the cause was refer- 
red by a rule of Court. The arbitrators made their award, 
and filed it on the 5th of March, 1851, as follows: 


“ M. Patton, Adm’r of Israel Baird, dec’d. vs. Wm. R. 
Baird. 


This case having been referred to the undersigned for 
settlement, and we having examined complainant’s bill and 
defendant’s answer thereto, also heard the testimony intro- 
duced by the parties, and argument of counsel thereon, beg 
leave to report the following, as the result of our investiga- 
tion, to wit—First: That Israel Baird and Wm. R. Baird 
were joint owners of two tracts of land, purchased since 
December 20th, 1844, to wit: the Pearce Roberts or Cas- 
suda, and the Lester or Kelyon tracts; and that-the claim 
of the said defendant to the half of the sale thereof is right. 


“Second: That they were jointly interested in the buy- 
ing, raising, and selling of cattle, sheep, and hogs; but not 
in horses and mules. 
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“Third: That the debt to the estate of W. Wolf for 
stock is joint, except $47, that being the individual debt of 
the defendant, Wm. R. Baird ; also the debt to the estate of 
N. Alexander is joint; the debt due to F. M. Wilson is 
made up of $37 or $38, due by I. Baird, and $7 or $8 by 
said W. R. Baird: all outstanding debts for cattle, if any 
such, are joint, 

“Fourth: The debt of $425 is chargeable to I. Baird's 
estate, and due to said W. R. Baird. 

“Fifth: We charge defendant with $125, it being a de- 
ficiency on his part in work and furnishing lumber towards 
making the 60,000 bricks and building house ; which sum 
the said defendant is to pay to the plaintiff. 

“ Any other charges in said bill, we consider as settled, 
and need not be especially mentioned in this report. 

« All of which is respectfully submitted, 
JAS. W. PATTON, 
W. D. RANKIN, 
JAS. M. SMITH.” 
“ March 5th, 1851. 


At April Term, 1851, the plaintiff moved to set aside the 
award, because it was uncertain in many particulars, and 
because it was not final. 

The defendant insisted, that the award was valid ; but to 
obviate all objections, moved the Court to allow the arbi- 
trators, (who were then present,) to withdraw the award 
and amend it, so as to make it certain and final. To this 
the plaintiff objected. The Court refused the motion, and 
set aside the award. 

The objection, because of the omission to decide as to 
the costs, cannot be sustained. In such cases, each party 
pays his own costs. 

All of the other objections, except two, are met by the 
rule, “ id certum est, quod certum reddit potest.” The seem- 
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ing uncertainties can be removed by reference to the plead- 
ings, and by simple calculation. 

This part—* the debt to Wilson is made up of $37 or 
$38, due by J. Baird, and $7 or $8, due by W. R. Baird” — 
is ugcertain, and cannot be aided by the above rule. It is 
a small matter, and, probably, might be obviated by the de- 
fendant’s submitting to take it most strongly against him- 
self. We would consider of this, but for the fact, that the 
other objection is fatal. 

The award is not final in this: “ All outstanding debts 
for cattle, if any such, are joint.” Thus, upon its face, 
leaving the question, which of the outstanding debts are for 
cattle ? open for further litigation. 

The object of a submission is, to put an end to litigation 
in reference to all matters embraced init. If this object is 
not completely answered, the consideration of the agree- 
ment fails, and either party may insist upon setting aside 
the award, and claim the right to stand in “ statuo quo.” 
That an award must be final, is a settled rule, in reference 
to all submissions. Where it is a rule of Court, besides the 
reason above stated, there is the further one, that, unless it 
be final, the Court cannot enforce it. In this State, judg- 
ments are entered upon such awards, and the parties are 
then out of Court ; Simpson v McBee, 3 Dev. 531. 

No judgment can be rendered upon this award; and, 
consequently, the Court cannot enforce it. Suppose the 
plaintiff pays off a note of the intestate, and insists it was 
given for cattle. The defendant insists it was given for 
family expenses or mules. The parties being out of Court, 
this question can only be settled by another suit. 

it is said, however, there is no evidence of the existence 
of any other debt for cattle, except the three set out in the 
award. The reply is, the award, upon its face, leaves this 
question open, and the piaintiff has had no opportunity, and 
has not been called on, to show, whether there be any other 
such debts, or not. There-are many outstanding debts 
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against the intestate. The defendant can only, in a quali- 
fied manner, say, none of them, within his knowledge, are 
for cattle ; and he supposes the possibility of such a thing, 
by saying, if there be any such, he is willing to pay his 
part, whenever the fact is ascertained. 

How is it to be ascertained ? The arbitrators ought to 
have come to a conclusion upon the subject, and made it 
a part of the award. To do so, it was necessary to take an 
account of the debts of the firm, to call on the plaintiff to 
show what debts, if any, were contracted for cattle, sheep, 
or hogs, and to decide definitely, how far the defendant was 
liable to contribute. This would have concluded the par- 
ties, and put an end to all controversy. 

The confident belief of the defendant, that there are no 
such debts, increases the probability of renewed litigation, 
should the plaintiff come to a different conclusion in regard 
to any of the debts. It is, therefore, apparent, that the sub- 
mission has not answered the purpose for which it was in- 
tended—the consideration moving to it has, (to some ex- 
tent, at least,) failed; and the plaintiff, consequently, has a 
right to insist upon being allowed to pursue his remedy be- 
fore the regular tribunal, in which his suit is instituted. 

The motion to allow the arbitrators to withdraw the 
award and amend it, was properly refused. After an award 
is made, the arbitrators are “ functi officie,” and have no 
more power to alter it, than a jury has to change their ver- 
dict, atter it is rendered, and they are discharged. 

It may not be amiss to add: arbitrators are no more 
bound to go into particulars, and assign reasons for their 
award, than a jury is for its verdict. The duty is best dis- 
charged by a simple announcement of the result of their 
investigations. 

The arbitrators have announced no conclusion upon the 
two questions, which we have considered ; and the effect 
of the defendant’s motion is, to refer the matter- back, so 
that they may decide upon questions which they had left 
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undecided. This the Court had no power to order or allow, 
without the plaintiff’s consent. 

Although disposed to sustain awards, we feel obliged to 
concur with his Honor. There is no error. 

This opinion will be certified; and the cause will proceed, 
as if there had been no reference. 


Pex Curiam. Ordered accordingly. 


ISAAC VANHORN AND AL. vs. ALEXANDER DUCKWORTH 
AND AL, 


Where a mortgagee, or one for the security of whose debt or responsibilities, 
a deed of trust is grven, dies, his personal representative is an indispensable 
party to a bill for the foreclosure of the mortgage, or the execution of the 
trust. 

The principle of equity in respect to parties, is, that all persons interested ia 
the subject of a suit, ought to be before the Court, so as to be concluded by 
the adjadication, and thus will be avoided the vexation and expense of fur- 
ther litigation of the same matter, by an omitted party in interest. 

On a demurrer to a bill, a defendant is not confined to the causes of demurrer 
assigned in it, but may insist ore tenus on others. 


Appeal from the Court of Equity of Burke county, Fall 
Term, 1850,-his Honor, Judge Dick presiding. 
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Gaither for the plaintiffs. 
Bynum and Avery for the defendznts. 


The bill was filed in April, 1850, against Alexander 
Duckworth and his wife, Nancy, and it states that the de- 
fendant, Alexander, was indebted to Charles McDowell, as 
the guardian of an infant, in the sum of $767, and, to se- 
cure the same, that he, and John Vanhorn, as his surety, 
executed their bond therefor to McDowell, as guardian, on 
the 18th of April, 1843; and that, in order to indemnify 
Vanhorn, and save him harmless, Duckworth, at the same 
time, conveyed to Vanhorn, in fee, a house and two lots in 
Morganton, in trust, in case Vanhorn should be in danger 
of being compelled to pay the debt, to sell the premises for 
ready money, and therewith discharge the principle and in- 
terest that might be then due on their bond: That the pre- 
mises were, at that time, a sufficient security for the debt ; 
but that no part of the principal or interest ‘hath been paid, 
as the plaintifls believe, and the debt has thus been allowed 
to accumulate, until the amount probably exceeds the value 
of the premises conveyed to Vanhora, by way of counter- 
security, which have been, and are in the possession and 
enjoyment of the defendant, Alexander, and are becoming 
dilapidated ; and that he, Duckworth, has but little other 
property, and is embarrassed by other debts, to a greater 
amount than the value thereof: that Vanhorn died in Jan- 
uary, 1848, and that the plaintiffs and the defendant, Nan- 
cy, are his children and heirs at law: That, after such long 
forbearance, the defendant, Alexander, cannot reasonably 
expect more, but ought to pay the debt in exoneration of 
Vanhorn’s estate, or that he and his wife ought to unite in 
a sale of the premises, which they refuse to do. The prayer 
is, that the defendant, Alexander, be compelled to discover 
what sum is due to McDowell, and that the sum be ascer- 
tained, and that a sale of the premises may be made under 
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the direction of the Court, and the proceeds applied, as far 
as necessary, to the payment of the sum that may be found 
due. 

The defendants put in a demurrer, because McDowell 
was not made a party; which, on argument, was overruled; 
and the defendants were allowed to appeal. 


Rurrix,C. J. The Court considers the decree to be erroneous. 
The defendants are not confined to the cause of demurrer as- 
signed in it, but may insist, are tenus, on others. Without 
saying definitely, whether McDowell be a necessary, as well 
as a proper, party, the opinion of the Court is clear, that 
the personal representative of Vanhorn is an indispensable 
party. The principle of equity in respect to parties is, 
that all persons interested in the subject of a suit ought to 
be before the Court, so as to be concluded by the adjudica- 
tion, and, thus avoid the vexation and expense of future lit- 
igation of the same matter by an omitted party in interest. 
This principle clearly embraces the personal representative 
of Vanhorn, as the personal estate might be damnified, and 
is primarily liable on the obligation of Vanhorn, as it ap- 
pears upon the statement in the bill; and, therefore, the 
personal representative would have a right to cali for an 
application of the proceeds of the conveyed premises to 
his indemnity. This would be true, if the bill were quia 
timet, to prevent loss to the plaintiffs, as heirs at law of 
their father, or some of them, since the personal estate 
would likewise be liable for the debt, and, indeed, primarily 
so, as between it and the realty. But the case of the 
plaintiffs, as made in the bill, is not even as strong as 
that; for, it is not stated that the ancestor left any real 
estate to descend to his heirs, excepting only the mort- 
gaged premises. Hence, the plaintiffs are in no possible 
danger of loss out of their own property—that is, out of 
property which is theirs in the view of this Court. The 
bill is filed by them merely in the character of part of 
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the heirs, ypon whom, on the death of the mortgagee, the 
mortgaged premises descended, and their only interest is 
that of some of the trustees in trust for the debtor, and the 
personal representative of the surety, and, upon the equity 
of substitution, for the creditor. If a bill by some of the 
trustees against the others, to compel the latter to join in 
a sale, will lie, at all, without request from the debtor, the 
representative of the surety, or the creditor—they not ap- 
pearing to be under incapacity—it seems certain, that it 
will not, without the estate of the surety, at least, being 
represented. For, although trustees may proceed to sell, 
under a power or trust to that end, without applying to 
the Court to have the debt ascertained, yet the Court will 
not, at the instance of part of them, more than at that of 
the creditor, or other person claiining a benefit under the 
deed, decree a sale and require the other trustees to join in 
it, without its being established, that there is a debt, and 
what the amount of itis. The Court may not restrain 
trustees from selling upon their responsibility ; but, at the 
same time, the Court cannot be active in compelling them 
to sell, without first being satisfied, that there ought to bea 
sale, and to what extent it should be made. That depends 
on the enquiry, whether there is a debt, and what it is. 
This bill admits that, by asking for an account from the 
defendant, Alexander, and praying that the debt may be as- 
certained. But, in order to an enquiry on that point, and 
to render its result conclusive, so as to protect the present 
parties, it is at least necessary that the cestui que trust— 
that is, the surety, or the representative of his estate, should 
be heard on the enquiry. Perhaps McDowell, the credit- 
or, may be a necessary party, since he might indirectly de- 
rive a benefit under the deed. But that need not be con- 
sidered now, since the surety, for whose indemnity it was 
the direct purpose and effect of the deed to provide, ought 
to be represented in this suit, in order to prevent these par- 
ties from being exposed to a future suit by the personal re- 
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presentative, for the same matter. It must, therefore, be 
certified to the Court of Equity, that the decree is errone- 
ous, and should be reversed, and a decree made, sustaining 
the demurrer, and dismissing the bill with costs. The plain- 
tiffs must pay the costs in this Court. 


Psr Curiam. Ordered accordingly. 


M. A. BAIRD, Sen. ve. W. R. BAIRD & AL. 


Where two clauses in a ‘will are entirely inconsistent, one with another, the 
latter must prevail; but, to produce this effect, the two clauses must be 
entirely inconsistent and incapable of reconciliation. 

Where a testator, in one clause of his will, directed that his wife should 
“have a decent and comfortable support to be derived from all his lands 
and tenements,” and, in a subsequent clause devised to his son A. in fee 
simple a part of his lands, and the clause proceeded, “ subject nevertheless, 
toa charge of five hundred dollars, to be paid by him, his heirs, §c, to his 
brother James M. Baird, as soon as he, the said Janes M. Baird, shall 
have completed his studies, ¢c.; a good and sufficient voucher for the 
payment of the said sum of five hundred dollars, &c., shall vest in him, his- 
heirsor assigns forever, a good, pure and absolute estate of inheritance in the. 
said lands and tenements ; Held, that, notwithstanding this charge in favor of 
James R. Baird, the lund so devised was also subject to its proportionate 
share of the charge in favor of the wife. 


Appeal from the Court of Equity of Buncombe County, 
Spring Term, 1851, his Honor Judge Szrrux presiding. 
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Baird «. Baird. 


J. W. Woodfin and J. Baxter, for the plaintiff. 
N. W. Woodfin, tor the defendants. 


In 1839, Bedient Baird died, having previously duly made 
and published his last will and testament, in which he de- 
vises as follows: 

“2ndly. I give aud bequeath unto my beloved wife, Mary 
Ann, in case she survive me, a decent and comfortable 
support to be derived from all my lands and tenements for 
and during the term of her natural life; and that the full 
and absolute right of all my househould and kitchen furai- 
ture vest in her, together with one horse, saddle and bridle 
of good quality ; and also that she have the full, free and 
unlimited control of my negroes, Edward, Nancy, Adelia, 
aud Eliza, and their issue, curing her natural life ; alter which 
it is my will and desire, that said negroes and such issues 
as they may have from this time forward, be equally and 
fairly divided between my sons Israel Baird and William 
R. Baird, share and share alike, except the said girl Eliza, 
who then with her issue goes to the said William R. Baird 
exclusively. 

“ 3rdly. I give and bequeath tu my son Israel] Baird, my 
five tracts of land, situate, lying and being in the State and 
County aforesaid, on Beaver Dain Creek, and the waters 
thereof, including the place where he now lives, containing 
in all eight hundred acres, more or less, to have and to hold 
to him and his heirs forever; subject, nevertheless, to a 
charge of five hundred dollars to be paid by him, his heirs, 
executors or administrators, to his brother James M, Baird, 
so soon as he, the said James M. Baird, shall have comple- 
ted his studies and obtained a diploma, or in a reasonable 
time thereafter; a good and sufficient voucher for the pay- 
ment of the said sum of five hundred dollars to the said 
James M. Baird by the said Israel Baird according to this 
my will and desire, shall vest in him, his heirs or assigns 
forever, a good, pure and absolute estate of inheritanee in the 
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said lands and tenements. I also give and bequeath unto 
my said son Israel Baird and his heirs, the following ne- 
groes, to wit : one man named Perry, one named Mingo, and 
one girl named Clara, together with all and singular the 
issue of her, the said girl Clara, which may be hereafter 
born, to have and to hold all and singular the said three 
negroes to him and his heirs forever. 

“5thly. I give and bequeath to my son William R. Baird 
and his heirs or assigns forever, all that tract of land, where- 
on I now live, containing five hundred and thirty one acres, 
more or less, together with my negroes Joe, Henry, and 
Mary, with all the issue of the said Mary from this time 
forward, to have and to hold the said negroes, with the is- 
sue of the said Mary, to him, the said William R. Baird, 
and his heirs forever. 

“6thly. I will and bequeath to my son James M. Baird 
one negro boy named Lawson, and one horse, saddle and 
bridle worth at least sixty dollars, with the payment of 
which five hundred dollars I have and do hereby charge 
the lands herein devised to my son Israel Baird, making the 
same payable so soon as he, the said James M. Baird, shall’ 
have completed his studies and obtained a dipioma, or with- 
in a reasonable time thereafter.” 

The land devised to the two sons, Israel and William R. 
Baird, constituted the whole of the real estate of the testa- 
tor. The bill is filed to procure an exposition of the clauses 
in the will, that are herein set forth. The plaintiff is the 
widow and devisee mentioned in the second clause, The 
bill charges, that she is entitled to a comfortable and decent 
support out of the whole of the lands so devised during her 
natural life: That she has never heretofore made any re- 
quest of her two sons to make any such provision for her, 
as she is entitled to, and her son Israel having died intes- 
tate, and without having made any such provision, his rep- 
resentatives and heirs refuse to do so, or to aid and assist 
in so doing, alleging, “that no provision was intended to 
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be made, so far as concerned the lands and tenements de- 
vised to the said Israel Baird, but that the same was inten- 
ded solely to be a charge on the real estate devised to Wil- 
liam.” The bill prays a decree may be made securing to 
her such a provision as was devised to her, out of the lands 
of William Baird, and that descended to the heirs of Israel 
Baird, and which are held by them through their father 
under the will of Bedient Baird, their grandfather. All the 
parties interested in the controversy are before the Court. 
The answers of the heirs at law of Israel Baird allege, that 
by the will of Bedient Baird the devise to their father, Is- 
rael Baird, was not charged with the maintenance of the 
widow, but that the only charge upon it was the sum of 
five hundred dollars to his son James, which, they allege, 
has been paid. 

The case was set for hearing, and transferred to the Su- 
preme Court. 


Nasu, J. The governing rule in the construction of wills 
is the intent of the testator. We must endeavor to get 
into his mind, and, from what he has written in his will, as- 
certain, as well as we can, what were his purpose and wishes 
in the matter. If not inconsistent with law, and it be suf- 
ficiently certain, that purpose must be carried out. No 
one can be in doubt as to the intention of the testator, as 
expressed in the second clause. He therein makes provis- 
ion “for the decent and comfortable support of his wife du- 
ring her lifetime.” This was a high moral, as well as legal 
obligation on him. She had been his companion and friend, 
anu with him may have toiled through many a weary day, 
in accumulating the property he was about to dispose of; 
and surely no higher earthly duty could rest upon him, 
than to provide for her comfort during the remainder of 
her pilgrimage, when deprived of his protection and care. 
But it is a duty, which the law enforces, and which a hus- 
band can, by no testamentary provision, so far as his real 
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estate is concerned, deprive her of. The testator in this 
case was aware of his duty, and it appears to have been 
with him a paramount motive. According, then, to the 
second clause of the will, her maintainance is made a charge 
upon all his lands. The words are, “to be derived from 
all my lands and tenements.” The difficulty is‘created by 
the third clause, in which the testator gives to his son Is- 
rael five tracts of land, containing eight hundred acres, “to 
have and to hold to him and his heirs forever.” This, ifit 
had stopt there, was the devise of a fee simple absolute, 
simply charged as in the second item. The testator goes on 
to say, “subject, nevertheless, to a charge of five hundred 
dojlars, te be paid by him, his heirs, executors or adminis- 
trators, to his brother, James M. Baird,” &c., “a good and 
sufficient voucher for the payment of the said sum of five 
hundred dollars to the said James M. Baird, by the said Is- 
rael Baird, according to this will and devise, shall vest in 
him, his heirs and assigns forever, a good, pure, and abso- 
lute estate of inheritance in the said lands and tenements.” 
That this devise creates a charge upon the land, of five 
hundred dollars, there can be no doubt; and by the heirs 
of Israel Baird it is contended, that it is inconsistent with 
that contained in the second clause, and abrogates and 
makes it void. It is said, that where two clauses in a will 
are entirely inconsistent, one with the other, that the latter 
must prevail—upon the principle, that the first deed and 
last will myst stand. To produce this effect, however, the 
two clauses must be totally inconsistent, and incapable of 
reconciliation. 1 Roper on Legacies, 328. If they can be 
reconciled, they shall both stand—upon the principle, that 
every part of a will shall have some effect given to it. 
Thus, if property be given to A, by one clause of a will, 
and by a subsequent one, the same property is given to B, 
they shall hold as joint tenants, or tenants in common ; and 
thereby, each takes benefit under the will. ] The inconsis- 
tency between the clauses we are considering, consists, it 
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is said, not in the double charge upon the land, but in the 
peculiar phraseology of that portion of the third item, 
which devises the land to Israel Baird. The obtaining a 
receipt from James, of the payment of the five hundred 
dollars, shall vest in him “a good, pure, and absolute estate 
of inheritance.” The effect and purpose of this clause is 
to me obvious. He did not mean, that, upon the perform- 
ance of that condition, he should hold the land discharged 
of the maintenance, charged upon it in the clause immedi- 
ately preceding. In the first place, he charges the whole of 
his real estate with the widow’s maintenance. He does 
not choose to make her comfort dependent upon any partic- 
ular part or portion of it. His desire is, that she should be 
maintained in that style, and in that abundance she had 
been accustomed to. And it is not perceived with what 
propriety the Court can restrict it to a part. Again, the 
whole of his land, all that he actually owned, is devised to 
his two sons, Israel aud William R. Baird. We are not in- 
formed of the value of the respective devises, but we are 
told in the will, that Israel’s share contains eight hundred 
acres, and William’s five. But he has another son, James, 
to provide for, and instead of making his legacy a charge 
upon all the land, he confined it to the portion given to Is- 
rael. Why is this? It is fair to presume that the testator 
intended thereby, to equalise the two devises. But this in- 
tention is utterly destroyed, if it is held, that the payment 
of the legacy to James by Israel discharges the claim of 
the widow upon his land, whereby the whole burthen will 
be thrown upon William. By such a construction, the 
widow's security will be greatly diminished, and the charge 
upon William greatly increased. Let us suppose, however, 
that, instead of making the five hundred dollar legacy to 
Jumes, a charge upon Israel’s devise, he had subjected Wil- 
hams, alse, to it, and annexed the same condition to the 
whole. Could it be supposed, for a moment, it was the in- 
tention of the testator, that, upon the payment of the five 
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hundred dollar legacy, the provision made for his widow 
should cease. To provide for his widow, appears to be 
a primary object with him—he was not disposed to throw 
her upon the measured bounty of the law. There is ano- 
ther rule of construction applicable to this will, or the 
clause we are considering—if a devise be so worded, that 
no meaning can be aflixed to it, and the will farnish no 
clue to ascertain the meaning, the bequest must necessarily 
be void for uncertainty. 2 Roper on Legacies, 329. Now, 
in the first part of the third item, an estate in fee simple is 
given to Israel in the land mentioned in it—which is an 
estate of inheritance—by the performance of the condition 
annexed in the after part, no greater estate is created. 
This latter clause, then, is insensible, and can have no op- 
eration in enlarging the estate of Israel, or freeing it from 
an incumbrance, from which it was not freed by the pre- 
ceding part. But it is preferred to give to the words, “a 
good, free, and absolute estate,” the exposition hereinbefore 
attached to them. That exposition is aided by the consid- 
eration, that, by it,each clause in the will has a practical 
effect given to it. We cannot consent, that the provision 
made for the widow in the first clause, which is certain, 
shall be controlled by a subsequent disposition, which is 
doubtful and uncertain in its meaning—to say the least of 
it, it would be the reversal of the rule, td certum est, quod 
certum reddi potest. 

It must be declared, that the plaintiff, Mrs. Baird, is, un- 
der the will of her husband, Bedient Baird, entitled to a 
maintenance; and that it is a charge upon the real estate 
of the testator, of which he died seised and possessed. 
There being no evidence that the testator had, at the time 
of his death, any other real estate but that devised to Israel 
Baird and William R Baird, it is referred to the Master, 
to enquire, what will be a proper annual allowance, over 
and above her estate, which will be a decent and comforta- 
ble support for os pen regard being first had to her 
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situation and condition, and manner of life, during the life 
of her husband; which, so ascertained, will be declared a 
charge upon the land devised to Israel and William R. 
Baird—to be paid by them, on or out of their estates de- 
vised, in just proportion to the respective values of the 
devises, after deducting from Israel’s the legacy to James ; 
and the Clerk and Master will report the value of said de- 
vises, upon the principle designated. 

The plaintiff does not claim any allowance prior to the 
filing of the bill. 


Per Cortam. Decree accordingly. 


JOHN D. DAVIDSON & AL. vs. H. L. POTTS & AL. 


It is only through the medium of the personal representative, that Courts 
will interfere in the administration of a deceased person’s estate. Such rep” 
resentative is the proper person to collect in the assets and to be answerable 
to those, who may be entitled to them. 

Therefore, one portion of the next of kin cannot sue another portion, in mat- 
ters pertaining to an intestate’s estate, without having an administrator as 
a party. 

And it makes no difference that those, who wish to sue, reside out of the State 
and cannot procure letters of administration. 

A Court of Equity can no more dispense with proper parties to a case, than 
a Court of Law; nor can the fact of there being no person qualified to pros- 
ecute a legal claim before a legal tribunal transform the case into an equit- 
able one, aud thereby give jurisdiction to a Court of Equity. 

The cases of Spack v Long, 2 Dev and Bat. Eq. 60, Alston v Batchelor, 6 
Ire. Eq. 269, McNair vy McKay, 11 Ire. 602, and State v Britton, 11 Ire. 
102, cited and approved. 


Appeal from the Court of Equity of Haywood county, 
Fall Term, 1850, his Honor, Judge Dick presiding. 
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N. W. Woodfin, and J. W. Woodfin, for the plaintiff. 
J. Baxter and Henry, for the defendants. 






John Davidson died in the year 1845. After his death 
a paper-writing, purporting to be his last will and testament, 

was offered for probate in the County Court of Haywood, 

where he lived and died, by the defendant Potts, who was . 
therein appointed its executor. It was proven in common 

form, and without notice to any of those interested. Sub. 

sequently, the probate was duly, and by the proper Court 

revoked, and the letters testamentary called in, the paper- 

writing again propounded, and an issue ot devisavit vel 

non made up by the Court. This issue is still pending in 

the Superior Court of Haywood. No administration pen- 

dente lite has been granted on the estate of John Davidson. 

The bill is filed by a part of the next of kin of the deceas- 

ed against H. L. Potts and his wife, Eve, whois one of the 

children of John Davidson, and against his widow, Mrs. 

Davidson, and others, his next of kin. It. alleges, that, un- 
der the paper-writing so propounded, the defendant, Potts, 
took possession of the whole of the personal estate of the 
deceased, and, together with Mrs. Davidson, the widow, 
has sold several of the negroes to persons residing out of 
the county of Haywood ; and “that the plaintiffs are fear- 
ful the said H. L. Potts and the said Margaret will send 
said slaves beyond the limits of the State before said suit 
can be tried, and verily believe he will doso.” The bill 
prays for a writ of injunction and sequestration, both of 
which were granted, and were duly executed. 

Upon the coming in of the answer, a motion was made 
to dissolve the injunction, which, upon argument, was re- 
fused, and it was continued to the hearing, and the cause 
removed to the Supreme Court. 

Nasu, J. The bill in this case cannot be sustained in 
any point of view. The parties, both plaintiffs and defend- 
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ants, are the next of kin of John Davidson, standing in 
equal relation to him, and equally entitled to a due propor- 
tion of his personal property—but none of them are entitled, 
in law, to its present possession, or to call upon a Court of 
Equity to interfere in its admiuistration. If the next of 
kin, without the consent of the executor, where there is 
one, possess themselves of it, they are trespassers, and are 
accountable to the representative ; and, if they take sugh 
possession, where there is no will, and befure the appoint- 
ment of an administrator, they make themselves executors 
of their own wrong, subjecting themselves to all the respon- 
sibilities of a regular executor, without many of his immu- 
nities. The bill states, that no vdministration upon the es- 
tate of John Davidson, pendente lite, has been granted. Du- 
ring the pending of the issue of devisavtt vel non, the paper- 
writing propounded is not his will, and cannot be so con- 
sidered, until so found by a jury of the country. It was the 
duty of the County Court, upon a proper application, to 
have appointed an administrator pendente lite, whose right 
it would have been to have taken iuto his possession all the 
personal property of the deceased, wherever found within 
the State.—It would have been his duty to sue for, and re- 
cover the slaves belonging to it, as well those in the pos- 
session of these defendants, as those in the possession of 
the purchasers from them. ‘lhe property would then have 
been safe from the risk now apprehended. It is only through 
the medium of the personal representative, that Courts of 
law will interfere in the administration of a deceased per- 
son’s estate. Such representative is the proper person to 
collect in the assets, and to be answerable to those who may 
be entitled to them. Spack and Long, 2 Dev. & Bat, Eq. 
60; Alston and Batchelor, 6 Ire. Eq. 269; McNair and 
McKay, 11 \re. 602; State v Britton’s Adm’r, 11 Ire. 102. 
The plaintiffs, aware of this difficulty in their way, state, 
that they reside out of this State, and could not procure 
‘letters of administration. This cannot alter the law. Gene- 
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ral laws cannot cover each particular case that may arise, 
but constitute a general system, to which particular cases 
must conform. Both in law and equity, cases are governed 
by fixed principles; and, in this particular, the latter Court 
has no more discretion than the former. Bond and Hop- 
kins, 1 Sch. & Lef. 428, 1 Sto. Eq. s. 20. A Court of 
Equity then can no more dispense with proper parties to a 
case than a Court of law; nor can the fact of there being 
no person qualified to prosecute a legal claim before a le- 
gal tribunal transform the case into an equitable one, and 
thereby give jurisdiction to a Court of Equity. A clear legal 
remedy or course existed in this case, and to that course 
the parties must be referred. The protection, which a Court 
of law was competent to afford to the plaintiffs, is as effectu- 
al and ample as that which they seek in this Court. It was 
the duty, then, of the complainants to have caused an ad- 
ministration pendente lite to have been granted. 

If, however, this legal objection did not exist, the yelief 
sought for could not be granted. The plaintiffs do not pre- 
sent a statement of tacts, authorising the use of the power 
of a Court of Equity to take property out of the hands of 
him, who is in the possession of it. If they were equitably 
entitled to claim it, they do not allege any facts, showing 
that their fears of its removal are well founded. Selling 
some of the negroes within the State is no such fact. 


Per Curiam. Bill dismissed with costs. 
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JAMES ALLEN AND WIFE vs. L B. BRYANT & AL. Apu’s. &c- 


Dealings between a trustee and a cestui que trust, in reference to the trust 
fund, are not prohibited ; but are watched in this Court with great jealousy, 
and the trustee is required to shew affirmatively, that the dealings were fair 
and for a reasonable consideration, so as to exclude all suspicion that any 
advantage was taken of the influence, which the relation in most cases 
creates. 

The cases of Turnage v Turnage, 7 Ire. Eq. 127, and Boyd vy Hawkins, 2 
Dev. Eq. 195, cited and approved. 


Appeal from the Court of Equity of Rutherford County, 


Spring Term, 1851, his Honor, Judge Serrie presiding. 


Bynum, for the plaintiffs. 
Gaither, J. and G. W. Barter, for the defendants. 


Pearson, J. The plaintid, Mrs. Allen, was the widow 
of Ambrose Mills, who died in 1818, leaving a will, by 
which he bequeaths as follows: 

“ Thirdly : I give to my beloved wife the right and priv- 
ilege of residing in my mansion house, together with the 
use of a sufficient quantity of adjoining land to support her 
well and comfortably during her life, (and if she desires it, 
to have one third of my lands laid off to her during her 
life.) But it is my wish, that the whole of my lands, inten- 
ded for her support, should be in the possession and under 
the control and management of my son William, as it is to 
be his after death, by satisfying and supporting her. I also 
give her a negro girl Maria absolutely ; also old Grey and 
Milly, his wife, and Maria’s four children, Button, Larkin, 
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Mack and George, and the following stock, to wit: two 
horses, four cows and calves, ten sheep and twenty hogs, 
to be selected by her out of the stock in hand, during her 
life, and, at her death, the stock to be equally divided be- 
tween, &c., “and Button, Larkin, Mack and George, to be 
divided between,” &c. By another clause he gives her 
two beds and furniture, and a bureau; and he devises the 
home place and the lands adjoining to his son William E. 
Mills, “subject to the support of his mother for life, as be- 
fore provided.” 

William E. Mills was appointed executor. He qualified 
and assented to the legacies. In January, 1849, Mrs. Mills 
and William E. Mills executed the following deed: ~ 














“STATE OF NORTH CAROLINA—Po xk Counry. 
“ This agreement made and entered into this Ist day of 
January, 1849, between Ann I". Mills of the one part, and 
William E. Mills of the other part, witnesseth: That, 
whereas, by the provisions of the last will and testament of 
Ambrose Mills, deceased, the said William is to have the 
possession and control of the real and personal property 
left to the said Ann [. (or Nancy, as she is called in the 
will,) his mother, by supporting her well and comfortably 
during her life, now it is agreed by the said William and 
Ann for the mutual benefit of each other, and in order that 
there shall be no misunderstanding hereafter by any of the 
parties interested—the said William will and he does here- 
by give up and surrender to his said mother, Ann F., two 
rooms in the late dweliing house of the said Ambrose for 
her separate use, and over which she is to have the entire 
management and control, and in which she is to keep her 
own beds and furniture. Le also gives her the entire use 
and control of a negro girl, Maria, to wait on her, clothe 
herself and negro children, and to do any thing and ever 

thing she may wish and direct. And the said William dot 

further agree and bind himself to support his said mother 
and her negroes well and comfortably during her life—that 
is, he is to furnish all the provisions and necessaries at his 
own expense, and his said mother is to come to his table as 
one of the family, without any trouble and expense on her 
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part; and he is also to furnish her with a horse to ride 
whenever she desires it. 

And the said Ann F. Mills does hereby covenant and 
agree on her part, for and in consideration of the foregoing 
stipulations, to surrender, and she does hereby surrender 
and give up and relinquish to the said William all the re- 
mainder of the dwelling house, lands and negroes, for the 
entire management and control of said property left to her un- 
der the said will; and she does alsosurrender unto the said 
William all her part of the stock absolutely to manage and 
do with as he pleases, the said William being bound as be- 
fore stated, to support his mother well during her life or so 
long as they may live together. And we, the said Ann F. 
and William E. do hereby bind ourselves to each other, our 
heirs, executors and administrators, well and truly to per- 
form the foregoing covenants and agreements. In witness 
whereof, we have herewith set our hands and seals, the 
day and date above written. 

“ANN F. MILLS, [seat.]} 
“WILLIAM E. MILLS, [seat.] 

The parties acted under this deed until August, 1850, 
when William E. Mills died, leaving him surviving a widow 
and three infant children, who are defendants, and leaving 
a last will and testament, by which he gives his estate to 
his widow and children. The will was duly proven, and 
the defendants, Bryan and Mills, were appointed adminis- 
trators with the will annexed. Soon after the death of 
William E., the plaintiff, Mrs. Mills, intermarried with the 
other plaintiff, Allen, and a controversy arising as to the 
legal effect of the deed, this bill was filed. The plaintiffs 
insist, that the intent of the deed was to make a mere tem- 
porary arrangement, by which to define the rights of the 
parties, for their mutual satisiaction ; which arrangement 
was to be revocable at the pleasure of either party, and 
was, as a matter of course, to be at an end upon the death 
of William E. Mills, whose personal service, in taking 
charge of, and managing, the property, and the right to 
“come to his table as une of the family,” (the consideration 
which induced the plaintitf, Mrs. Allen, to enter into the 
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agreement,) could no longer be rendered or enjoyed. And 
the plaintiffs insist, that, if the legal effect of the deed is to 
vest all of the interest and estate of Mrs. Allen in William 
E. Mills, as his property, the deed ought to be declared void 
and of no effect; because, it was executed in ignorance of 
her rights, was obtained by surprise and without consider- 
ation, and by the exercise of an influence growing out of 
the relation in which the parties stood to each other. The 
prayer is for an account, and a surrender and re-convey- 
ance of all interest or estate acquired by William E. Mills, 
under the deed, and an allotment of one-third of the land 
of her deceased husband. 

The defendants deny, that the deed was intended as a 
mere temporary arrangement, and lost its binding force and 
effect by the death of William E. Mills. On the contrary, 
they insist, that its legal effect was to vest in him, as his 
property, all the interest and estate of the plaintiff, Mrs. 
Allea, in the land, negroes and stock, to which she was en- 
titled under the will of her former husband. They deny, 
that she was ignorant of her rights, surprised, or in any 
way unduly influenced ; and they aver, that the agreement 
was fair and reasonable, for the consideration therein ex- 
pressed. ‘They further aver, that none of the negroes, ex- 
cept the woman, Maria, could have been hired for anything, 
Grey and his wife being very old, and the four boys being 
between the ages of eleven and five years; and Mrs. Allen 
had no means of providing for the support either of the ne- 
groes or of the stock; so that, if she had kept them, she 
would have been compelled to go in debt, and “would, pro- 
bably, (almost inevitably,) be so deeply insolvent for their 
support, that she would be compelled to sell them, and leave 
herself witheut support in her old age, dependent upon the 
bounty of her friends. These things she often repeated to 
William E. Mills, and importuned him to take a convey- 
ance of all of her property, except Maria and the two beds 


and bureau, and bind himself to support her; and, in pur- 
28 
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suance of her urgent solicitations, the deed was executed. 
They insist on their rights. 

Replication was taken, and the cause set down to be 
heard. 

The plaintiffs are entitled to the relief prayed for. Adopt- 
ing the construction contended for by the defendants, the 
deed cannot in this court be set up as a bar to the plaintiffs’ 
rights, for three reasons. First: It was executed by Mrs. 
Allen in ignorance of her rights. It contains a recital, that 
William E. Mills, by the will of Ambrose Mills, “ is to have 
the possession and control of the real and personal proper- 
ty left to the said Ann, by supporting her comfortably du- 
ring her life.” Here is an entire mistake, so far as the 
personal property is concerned. Again, she supposed she 
had no means of supporting her negroes and feeding the 
stock—in fact, according to the answer, she thought she 
was at the point of starvation, and in danger of becoming 
the object of charity ; whereas, by the will, she had a right 
to use a sufficient quantity of the land to support herself 
“well and comfortably ;” which, of course, gave her the 
right to use enough of the land to keep up her establish- 
ment, and to support the hands and stock, necessary for its 
proper cultivation and enjoyment, as a means necessary to 
support herself well and comfortably. 

Second: The deed was obtained by surprise and with- 
out consideration. Under the will, she had a right to re- 
side in the mansion house, to use enough of the land to 
support herself and keep up her establishment. Maria was 
a good hand. Two of the negroes were old, but four were 
just becoming valuable; and she had two horses, cows, 
sheep, and hogs. All this she transferred, for what consid- 
eration? The use of two rooms in the mansion house, the 
right to sit at the table, the use of a riding horse, and the 
use of Maria, as a waiting maid, but Maria was to clothe 
herself and the four boys, her children ; and William E. 
Mills was to support her and the negroes—“ that is, he is 
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to furnish all the provisions and necessaries at his own ex- 
pense ;” and is to have the use of the negroes, horses and 
stock absolutely. This case falls precisely under the decis- 
ion of Turnage v Turnage, 7 Ire. Eq. 127. There, Elias 
Turnage, being entitled to some negroes, receives two of 
them and in consideration thereof, executes a release for 
all the negroes bequeathed. ‘The Court say: “It is a clear 
case of surprise ; being entitled to four negroes, he receives 
two of them and executes a receipt in full. If the two re- 
ceived had been other than those he was entitled to, and of 
more value, it might have amounted to a satisfaction; but, 
as they were two of the four, it is impossible to hold, that 
it was in satisfaction of the four.” It may be added, the se. 
curity of the plaintiff was weakened ; for, she gave up a 
charge on the land and accepted instead thereof, a person- 
al covenant, and put it in the power of William E. Mills, 
to convey the land free of the charge. 

Third: The relation of the parties—that of trustee and 
cestui que trust—is aconclusive reason. Dealings between 
a trustee and cestui que trust, in reference to the trust fund, 
are not prohibited, but are watched in this Court with great 
jealousy, and the trustee is required to show affirmatively, 
that the dealing was fair and for a reasonable consideration, 
so as to exclude all suspicion, that any advantage was ta- 
ken of the influence, which the relation in most cases cre- 
ates; Boyd v Hawkins, 2 Dev. Eq. 195. 

We are also of opinion, that nothing has been done 
amounting to an election on the part of Mrs. Allen. The 
deed certainly cannot have that effect. She conveys her 
interest in general terms, so as to pass the right to one 
third of the land, or the right to a support, which was 
charged on the land ; which made election unnecessary. 

The plaintiffs are entitled to une third of the land allot- 
ted to them for the life of Mrs. Allen, (she having by the 
bill made an election to have the land,) and to have the 
negroes surrendered to them, and to an account of the pro- 








SUPREME COURT. 








Bailey v. Carter. 


fits of the third of the land and of the negroes, from the 
death of William E. Mills; and also to an account of the 
value of the horses, cattle, sheep, and hogs, at the date of 
the deed, with interest upon such value from the death of 
said Mills, up to which time the agreement was acted on, 
and Mills was entitled to the use of the property, and the 
increase of the stock. 


Per Curiam. Decree accordingly. 


WILEY C. BAILEY vs. E. CARTER & AL. 


The time fixed in a statute, as a bar to the redemption, in the case of an ex- 
press mortgage, specifying a day of forfeiture, must also be applied to a 
right of redemption, arising by construction of a Court of Equity, and the 

_ time must be compated from the accruing of the right to sue. 

A Court of Equity can no more disregard a statute of limitation and repose, 
than a Court of Law can, 


Appeal from the Court of Equity of Yancy County, 
Spring Term, 1851, his Honor Judge Serrte presiding. 

The bill is for the redemption of a slave, Maria. The 
parties lived in Yancy, and the plaintiff, as a surety fora 
debt to the original defendant, Carter, conveyed the slave 
to him by deed bearing date September 13, 1841, purport- 
ing to be absolute, in consideration of the price of $400. 
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At the same time Carter executed a written agreement, to 
reconvey the slave,on the payment of the $400, with in- 
terest thereon irom date, on or before the Ist day of Janu- 
ary next following. Carter took the slave into possession, 
and, on the 2d day of November, 1843, the plaintiff gave 
up to him the agreement to reconvey, or defeasance, with 
a written endorsement from the plaintiff, assigning it to 
Carter, “for value received.” The bill was filed in April, 
1847, and alleges, that the debt to Carter was not $400, 
but only $150 originally ; and that Carter was Sheriff of 
the county, and had in his hands several executions against 
the plaintiff's property, and availed himself of the power 
he thereby had over the plaintiff, to obtain from him the 
surrender of the defeasance, without any consideration 
therefor, although the slave was of the value of $500, or 
more. 

Carter answered, that on the 13th of September, 1841, 
the plaintiff owed him the full sum of $400, for debts pre- 
viously or then contracted, and that the value of the slave 
was not then more than that: That the plaintiff made fre- 
quent efforts to sell her to other persons up to November, 
1843, and could not get more for her; and that, finding he 
could not, the plaintiff then proposed to sell her absoluely 
to the defendant, and that, in order to close the business, 
and obtain an indefeasibie title, he and the plaintiff agreed 
for the equity of redemption at the price of $52 50, and 
thereupon the plaintiff surrendered the defeasance, which 
was intended as an extinguishment of the right to redeem, 
The answer states, that the defendant had, ever since, held 
and claimed the slave as /:is own absolute property, and 
without any claim on the part of the plaintiff of any right 
of redemption; and, thereupon, it insists on the lapse of 
time, and on the act of Assembly limiting the time, &c. 


J. W. Woodfin for the plaintiff. 
N, W. Woodfin, and Gaither for the defendants. 
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Rurrty, C. J. There are two statutes making the laches 
of a mortgagor a bar to redemption. One was passed in 
1826, and enacts, that the presumption of the abandonment 
of the right of redemption on mortgages generally, shall 
arise froin the lapse of ten years after the forfeiture of the 
mortgage, or last payment on it. That forms the 14th sec. 
of Rev. Stat. chap. 65, and has no application in this case. 
The other is the act of 1830, and forms the 17th sec. of 
the same Rev. Stat.; and it enacts, that, when a mortgagor 
of personal property shall fail to perform the conditions of 
the mortgage for the space of two years from the time of 
performance specified in it, or shall omit for that period af- 
ter the forfeiture of the mortgage, to file a bill claiming the 
equitable right to redeem, such mortgagor shall be forever 
barred of all claim in equity to such personal property. 
The period of two years seems to be short, and, it may be 
feared, will not unfrequently operate severely on the neces- 
sitous people, who are compelled to mortgage slaves. But, 
as the enactment stands, it concludes the plaintiff’s case, 
which is within its letter. It was argued on his behalf, that 
the case was taken out of the act by the subsequent deal- 
ings, whereby Carter obtained a surrender of the defea- 
sance, and, in effect, a release of the equity of redemption, 
by undue means, and without any consideration: constitu- 
ting fraud and oppression on the plaintiff, amounting to a 
new and substantive ground of relief. It is not necessary 
to consider the proofs as to the consideration for the sur- 
render, and the circumstances under which it was obtain- 
ed; because, allowing the facts to be as alleged by the 
plaintiff, the relief, in respect thereof, would be simply to 
put that transaction out of the plaintiff’s way, as being, in 
itself, a bar to the redemption, to which he had an equity, 
according to the terms of the original mortgage, and leave 
him to insist on that equity, if done in due time—that is, 
within two years from the Ist of January, 1842. It may 
be, that the dealing for the equity of redemption in No- 
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vember, 1843, was such a recognition of it, as would au- 
thorise the time to be computed from that period. Whe- 
ther that be so, or not, is not now to be decided ; for, sup- 
posing the affirmative, the bill would still be barred, since 
it was not filed for upwards of three years after that deal- 
ing. For, undoubtedly, the time fixed in the statute as a 
bar to redemption, in the case of an express mortgage, spe- 
cifying a day of forfeiture, is also to be applied to a right 
of redemption, arising by construction of a Court of Equi- 
ty, and the time must be computed from the accruing of 
the right to sue. The Court of Equity can no more dis- 
regard a statute of limitation and repose, than a Court of 
Law can. 


Per Curiam. Bill dismissed with costs. 





SUPREME COURT. 


LEWIS CHAMBERS vs. LEBO MASSEY. 


A. made a parol contract for the purchase of land from B., for which he paid - 
by delivering a horse, and also a bond on one M, which he caused to be 
made payable to B. M. died died insolvent, the bond remaining uncollec- 
ted. Held,ona bill for specific performance or compensation, to which 
B. pleadcd the Statute against parol contracts for land, that A. was entitled 
to compensation ; that so far as related to the horse, if that had been the 
ouly subject of controversy, A. would have had no claim to relief in Equity, 
as he could have had complete redress at law, upon the recision of the 
contract ; but as he had no legal redress as to the bond, the Court would 
entertain jurisdiction 2s to that matter; and, thus taking jurisdiction of 
part of the case, would take jurisdiction of the whole and grant the relief 
prayed for. 

The cases of Ellis vy Ellis, 1 Dev. Eq. 341,398, and Albea v Griffin, 2 Dev. 
and Bat. Eq@.9, cited and approved. 


Appeal from the Court of Equity of Haywood County, 
Spring Term, 1851, his Honor Judge Serrve presiding. 

The parties made a parol contract in March, 1848, 
whereby the defendant agreed to convey to the plaintiff in 
fee seventy three acres of land for the price of $250, and 
then put him into possession. The defendant at the same 
time received from the plaintiff a horse at the price of fifty 
dollars. The bill was filed in February, 1850, and states, 
that, by the agreement, the residue of the purchase money 
was to be satisfied by the plaintiff's transferring to the de- 
fendant a cluim he had by open account on one John N. 
McGee, who resided iu the same neighborhood with the 
parties, and whose circumstances were all known to the 
defendant, and that the defendant was to look to McGee 
alone for the payment thereof, and without any guaranty 
from the plaintiif: That the plaintiff accordingly authorised 
the defendant to receive the debt from McGee and give him 
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an acquittance therefor, and the defendant accepted McGee 
as his debtor for the said sum of $200 in full payment of 
the purchase money for the land, and discharged therefrom ; 
and that he, the defendant, afterwards came to an arrange- 
ment with McGee, whereon the defendant agreed to in- 
dulge McGee further, and took McGee’s bond in March, 
1849, for $200, payable to himself: That at the time of the 
contract McGee, though somewhat indebted, had consider- 
able property in his possession, and could have been com- 
pelled by suit to pay the debt; but that, after giving his 
bond to the defendant, MeGee died insolvent, whereby the 
debt has been wholly lost: That the contract between the 
parties was further, that the defendant should make a deed 
to the plaintiff, whenever he should be requested ; and that, 
in faith thereof and inasmuch as he had thus fully paid_the 
price of the land, the plaintiff, after being let into posses. 
sion, made extensive improvements on the premises, and 
requested the defendant to convey them to him—which the 
defendant refused, pon the pretence, that he was not to 
make the conveyance until all the purchase money should 
be paid, and that the same had not been paid, inasmuch as 
he did not accept McGee’s debt in satisfaction of the resi- 
due of the purchase money, but agreed only to take it as 
a further security, so as to give the plaintiff credit for such 
sums as McGee might pay him thereon; all of which pre- 
tences are false. The prayer is for a decree for specific 
performance by a conveyance, or, if by reason of the agree- 
ment not being in writing, the plaintiff cannot have that 
relief, that the defendant be compelled to account for the 
value of the horse and the amount of McGee’s debt, so pass- 
ed by the plaintiff in the payment, and also satisfy the 
plaintiff for the value of his improvements. 

The answer admits the agreement for the sale of the 
land at the price of $250, and that the defendant let the 
plaintiff into immediate possession, and received in part 
payment a mare at the price of $50. But it denies, that 
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the contract was in other respects as stated in the bill: 
And it states, that the agreement was not, that the defend 

ant would make a conveyance whenever requested, buti 

was, that he might retain the title, as a security for the re- 
sidue of the purchase money, and he was not to convey, 
until the whole thereof should be satisfied by negotiable 
notes made by solvent persons in Haywood county: And 
further, that the defendant did not agree to take the plain- 
tiff’s claim on McGee for $200 in, payment of any part of 
the purchase money, but that, when the plaintiff proposed 
to transfer the claim to him, he, the defendant, positively 
refused to accept the same as a payment, upon the ground 
that McGee was insolvent, and so he distinctly informed 
the plaintiff. The answer denies, that the defendant ac- 
cepted the claim on McGee at all, while it was due on open 
account, or ever took a bond therefor from McGee; and it 
states, that when the defendant refused to take the claim, 
as just mentioned, the plaintiff inforrged him, that McGee 
had promised to pay him negotiable notes on other solvent 
persons in that county, and proposed to transfer them to 
the defendant, when they should be received ; and the de- 
fendant agreed that he would accept such notes, when of- 
fered. It is further stated, that the defendant frequently 
urged the plaintiff to come to a settlement with McGee and 
get good notes from him and settle with the defendant for 
the residue of the purchase money, and the plaintiff prom- 
ised to do so; but, instead thereof, that the plaintiff on the 
26th of December, 1848, took from McGee his bond for 
$200, payable to the defendant on the Ist of March, 1849, 
(which is exhibived,) and offered that to the defendant in 
payment, and the defendant refused to accept it: That 
thereupon the plaintiff represented to him that McGee had 
the notes of other persons, which he would give in place of 
his own, and thereby prevailed on the defendant to take 
the note for $200 into his possession, and make the ex- 
change with McGee. The answer avers, that the defend- 
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ant took the bond of McGee for the purpose of endeavor- 
ing to get other good notes from him, which, if obtained, 
he would be willing to take in payment, and for no other 
purpose whatever ; and that, after the bond fell due, he ap- 
plied to McGee for such notes, but was unable to obtain 
any, as McGee hadgbecome insolvent ; and he then offered 
to return McGee’s bond to the plaintiff, having never made 
any other use of it or claimed it as his own. The answer 
then insists, as there was no memorandum in writing, sign- 
ed, &c. of the agreement, on the benefit of the Statute 
making void parol contracts for the sale of land, as if the 


same were pleaded. 


















J. W. Woodfin, for the plaintiff. 
J. Baxter for the defendants. 







Rurrin, C.J. The case of Ellis v Ellis, when before 
the Court on the re hearing, and the motion for further di- 
rections, 1 Dev. Eq. 341 and 398, and that of Albea v 
Griffin, 2 Dev. & Bat. Eq. 9, dispose of all the poinis in the 
present case. As a bill for specific performance, it cannot 
be sustained, and to that extent it must be dismissed, as the 
defendant insists on disaffirming the contract, under the 
statute of frauds. In ordinary cases, the same disposition 
would be made of it, in its alternative aspect of having the 
alleged payments on account of the purchase money de- 
creed back. -As the contract is disaffirmed and void, the 
plaintiff might, as a matter of course, recover money on it 
in an action for money had and received, and also recover 
the horse in trover after a demand ; and, as there would be 
full remedy at law, this Court would not interfere. But, 
as in Ellis v Ellis, the jurisdiction to grant the alterna- 
tive relief arises, in this case, from the peculiar circum- 
stances, which define the extent of the plaintiff’s right, and 
prevent him from having any remedy at law, in respect of 
a principal part of the claim, that he may justly set up; 
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that is, for the bond of McGee. That was given for adebt 
from McGee to the plaintiff; but, upon the supposition that 
it would answer the defendant’s purpose, and not foresee- 
ing the state of things subsequently happening, it was ta- 
ken by the plaintiff, payabie to the defendant—so that, in 
respect of that bond, on which, as both sides state, nothing 
has been received, the defendant has no legal remedy, and, 
consequently, must be entitled to relief here. That relief, 
the plaintiff insists, should be by a decree for the nominal 
amount of the bond, because the defendant took it as mo- 
ney, and is bound to account for it as money, and because 
McGee was able to pay it when it fell due, and the defend- 
ant made it his own by his laches, in not taking the proper 
means of enforcing payment. On those points the parties 
are at issue, and each has taken proofs. When read on the 
hearing, it did not seem, that the plaintiff had, by any 
means, satisfactorily established the facts, in either aspect, 
as alleged by him. But the Court does not consider the 
proofs at all; for, supposing proofs admissible on this part 
of the case, after the denial in the answer of the contract, 
as set forth in the bill; and supposing the proofs to estab- 
lish the allegation of the bill, respecting McGee’s debt and 
solvency, still the plaintiff could not, upon either ground, 
have a decree against the defendant, for money in respect 
of that bond, when the defendant never received any, but 
the decree must be only for the bond itself, with a special 
endorsement, without recourse to the defendant. If the de- 
fendant should refuse obedience to the decree, that might 
Jay the foundation for holding him liable to make comipen- 
sation in money for the bond. But that is not to be anti- 
cipated, as the answer states, that the defendant never 
claimed it as his own, and had offered to return it, and he 
brings it into Court for the plaintiff. The bond is all the 
defendant got from the plaintiff, and that is all the plaintiff 
can ask back. It was his folly not to take a deed after, as 
he alleges, paying for the land, or not to make the contract 
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in an obligatory form, and to leave to the defendant the 
office of collecting the money from McGee, instead of at- 
tending to it himself; and, in the state in which the thing 
is now brought, he can in equity only get from the defend- 
ant the thing the latter received fromhim. As the plaintiff 
is entitled to that equity, so as thereby to confer a juris- 
diction of a part of the transaction, it is proper the decree 
should embrace the whole, although in respect of other 
parts, the plaintiff might have a remedy at law. The plain- 
tiff’s equity, then, is to have the bond of McGee, and for 
payment of the value of the mare received by the defend- 

ant, with interest thereon, and also, the value of the per- 
manent improvements made by him on the premises, before 
filing the bill, or before he was informed, at any time prior 
to the filing of the bill, that the defendant would not con- 
vey the premises to him under the contract—the plaintiff 
allowing, or paying to the defendant, such reasonable rents 
or profits as the plaintiff hath derived from the premises, 
or as they were worth since the plaintiff took possession, 
and delivering possession of the premises to the defendant. 
Unless the parties should agree on those points, there must 
be a reference to the Clerk, to make those enquiries, and 
ascertain the balance due from the one party to the other. 
As it is manifest that the real controversy in the cause 
was upon the question, who was to bear the loss of McGee’s 
debt, and that has been decided against the plaintiff, he 
must pay the costs up to this time. 


Pee Curiam. Ordered accordingly. 





SUPRBME COURT. 


ROBERT CHAPMAN vs. JACOB MULL. 


The principles in relation to dealings between trustee and cestui que trust, as 
adopted by Courts of Equity, do not apply to the case of mortgagor and 
mortgagee. Dependence and the duty of protection are not involved in 
this relation, and they may deal, subject only to the ordinary principles 5 
with this difference, that the relation is a cireumstance, which always cre- 
ates suspicion, and aids in the proof of an allegation of oppression and un- 
éue advantage, when there isa gross inadequacy of price, and other circum= 
stances tending to show fraud. 


Appeal from the Court of Equity of Burke County, 
Spring Term, 1851, Judge Serriz presiding. 


Gaither and E. P. Jones for the plaintiff. 
T. R. Caldwell and N. W. Woodfin for the defendant. 


Pearson, J. In February, 1848, the plaintiff borrowed 
of one Hull the sum of $160, for which he executed his 
note, with the defendant as surety ; and to indemnify him, 
executed a deed, conveying to him several tracts of land. 
The deed was absoiute on its face, but there was a parol 
agreement, that it should be void, provided the plaintiff paid 
off the note to Hull, or otherwise released the defendant 
from the suretyship. In March, 1849, the defendant noti- 
fied the plaintiff, that he should insist upon being discharged 
from his suretyship, and the plaintiff endeavored to make 
sale of the land, with a view to pay off the note to Hull, 
He did not succeed in effecting a sale, except a small por- 
tion, which he contracted to sell to one York. About the 
Ist ot April, it was agreed between the plaintiff and de- 
fendant, that the defendant should purchase all of the land, 
except fifty acres, at the price of $269, and should dis- 
charge the note to [uli in part payment. Accordingly, on 
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the 13th of April, the parties met at the house of the plain- 
tiff, and a deed was executed by him for the land, as before 
agreed on, and the defendant paid the price by handing to 
the plaintiff several notes, which he held on him, aad a re- 
ceipt for an open account, and by agreeing to pay the note 
to Hull; and the defendant took immediate possession of a 
small mill situate on the premises, and agreed to let the 
plaintiff keep possession of the residue, until he gathered 
his crops. 

In August, 1849, the plaintiff paid to Hull the principal 
and interest of the note, and offered to hand back to the 
defendant the notes which he had received of him, and to 
pay the open account, and demanded a reconveyance, 
which was refused. 

The plaintiff charges, that the deed of the 13th of April, 
1849, was obtained from him by fraud: That he was in 
distressed and needy circumstances, and the defendant, 
taking advantage of his condition, and of the fact that he 
held a deed for his land, which was absolute on its face, and 
falsely representing that Hull was about to sue and force 
the collection of the note, by surprise and circumvention, 
procured the plaintiff to execute the said deed. The prayer 
is for an account of the profits, and a reconveyance. 

The defendant denies that there was any fraud and cir- 
cumvention. He avers, that he very reluctantly consented 
to become the surety of the plaintiff, and did so upon the 
express understanding, that he was not to continue bound 
longer than twelve months: That, after the expiration of 
that time, finding that the plaintiff was not going to move 
in the matter, he went to him and insisted upon being dis- 
charged, and_told him, that for that purpose he must sell 
the land or a part of it; and upon the plaintiff’s replying, 
that he would not be able to sell, he told him he would take 

the land, himself, at a fair price, rather than continue bound. 
He avers, that he at all times admitted that the first deed 
was but a mere security; and that the price he paid for the 
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land was a fair one, and more than he could get from any 
one else ; and his reason for giving it was, not because he 
wanted to buy, but because he was determined not to stand 
bound as surety longer than he had at first agreed to do. 
He admits that the plaintiff paid off the note to Hull, but 
he says he had before informed Hull that he was to pay the 
note, and they had agreed td meet and have a settlement ; 
and he refused to reconvey, because he had put valuable 
repairs on the mill. He avers his readiness to pay to the 
plaintiff the amount paid by him to Hull. 

The plaintiff has failed to prove his allegations. He 
makes no allegation as to the value of the land; but we 
are satisfied it was not worth more than $250, or $300, 
and the price paid was a fair one. There was no secrecy 
and no haste in concluding the transaction. The defend- 
ant always admitted, that the first deed was intended as a 
security, and the plaintiff had time and a fair opportunity 
to sell to any other person, if he had been able to get a bet- 
ter price. 

The bill seems to have been filed under a misapprehen- 
sion of the application of a priaciple of equity. Where 
there is the relation of attorney and client, guardian and 
ward, trustee and cestui que trust, although dealing in re- 
spect to the fund is not prohibited in this Court, yet it is 
watched with much jealousy, and the attorney, guardian, 
or trustee is required to shuw affirmatively, that such deal- 
ing was fair, and for a reasonable consideration ; so as to 
exclude the inference, that advantage was taken of the re- 
lation existing between the parties—that of depeudence on 
the one side, and a duty to protect on the other. In these 
cases the principle is adopted, not because there is fraud, 
but because there may be fraud. 

This principle dogs not apply to the relation of mortga- 
gor and mortgagee. Depenaence and the duty of protec- 
tion are not involved in the relation. The parties have de- 
finite rights, stand at “art's leugth,” and may deal, subject 
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only to the ordinary principle; with this difference—the 
relation is always a circumstance which creates suspicion, 
and aids in the proof of an allegation of oppression and un- 
due advantage, where there is a gross inadequacy of price, 
and other circumstances tending to show fraud. 

We are inclined to the opinion, that the principle, as be- 
tween trustee and cestui que trust, may be applicable to a 
case, when the conveyance is absolute on its face, and the 
fact of its being a mere security, rests on parol proof, and 
is controverted ; because, in such case, the one party is in 
the power of the other, and has not the ability of selling, 
so as to discharge the incumbrance. But it is not neces- 
sary now to decide the point; for, in this case, the defend- 
ant at all times admitted, that the first deed was a mere se. 
curity, and the plaintiff had time and opportunity of making 
sale, and was not at all embarrassed by the fact, that it was 
absolute on its face. 


The bill must be dismissed with costs, upon the defend- 
ant’s paying into Court the amount of the note to Hull, 
with interest thereon, for the use of the plaintiff, as the de- 
feudant admits to do. 


Psr Curia. * Decree accordingly. 
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HENRY R. LEHMAN vs. MARY ANN LOGAN & AL. 


The fears and apprehensions of a remainder man, that property in the hands 
of a tenant for life will be destroyed or carried out of the State, are no suf- 
ficient grounds, upon which to grant a sequestration or ne exeat ; but the 
facts must be set forth, to enable the Court to see that those fears and ap- 
prehensions are well founded. 


Appeal from the Court of Equity of Surry County, Spring 
Term, 1851. 

The bill is filed for an injunction and sequestration, and 
states, that John Logan died about the year 1835, and by 
his last will devised the whole of his estate, real and per- 
sonal, after the payment of his debts, to his wite Mary Ann 
Logan, the defendant, during her life, and, after her death, 
to be divided, as therein directed ; except one haif, which 
was to be at her absolute uisposal. Mrs. Logan was left 
sole executrix, and took into her possession the whole prop- 
erty, and is still so possessed The bill alleges, that she is 
old and infirm of mind, incapable of managing the estate, 
and that it has been greatly wasted ; and the plaintiff fears, 
that, if she lives much longer, little of it will remain to 
those, who will succeed to her; that the slaves have been 
so little kept in order that they have become idle and drunk- 
en; “and that there is great danger, that the said slaves 
will not be forthcoming at the death of said Mary Ann.” 
The bill expressly admits, that the defendant is not non 
compos mentis. The plaintiff is the assignee, as he alleges, 
of one of the interests in remainder. Upon this bill an in- 
junction and sequestration were granted. The answer 
admits the charge, that the defendant is very old, but de- 
nies, that the estate has been wasted and is now less val- 
uable than when she received it. Upon the coming in of 
the answer, upon argument the sequestration was removed ; 
and from this interlocutory order, the plaintiff appealed. 
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H. C. Jones, for the plaintiff. 
Boyden, for the defendant. 


Nasu, J. We entirely concur with the Court below. 
The bill lays no foundation for the relief asked. It has 
been repeatedly decided, that the fears and apprehensions 
of a remainder man, that property in the hands of a tenant 
for life will be destroyed or carried out of the State, are no 
sufficient grounds, upon which to grant a sequestration or 
ne exeat; but that the facts must be set forth, to enable 
the Court to see that they are well founded. The only 
ground stated here is, that the defendant is a very aged 
lady, and labors, no doubt, under many of the infirmities 
incident to others at her time of life, and she stoutly de- 
nies, she labors under more. It is to be remarked, too, 
that none of the other claimants in remainder complain, or 
say, that they fear a destruction or wasting of the proper- 
ty. They are content to risk their interests, until, in the 
course of nature, they shall come into its possession; and 
the plaintiff must be content, so far as this case is concern- 
ed, to bide his time. We see no reason for depriving the 
defendant of the possession of the property, which the af- 
fection and bounty of her husband have secured to her. 

There is no error in the interlocutory order appealed 
from, which is hereby affirmed; and the plaintiff must pay 
the costs of this Court. 

This opinion will be certified to the Court of Equity for 
Surry county. 


Pan Curian. Ordered accordingly. 

















SUPREME COURT. 


JOHN J. AND WILLIAM A. HALES BY GUARD'N ve. JOHN K. 
HARRISON. 


Where a tenant for life sold a negro, who was taken ont of the State to parts 
woknown, and sold by the purchaser; Held, what after the death of the 
tenant for life, the remainder men, though they might have recovered 
damages at law without shewing notice, yet, having shewn notice, they 
fix the purchaser with fraud, and, upon that ground, are entitled to recover 
ia a Court of Equity the amount for which the negro sold, with interest, 
deducting an allowance for expenses, commissions, &c. 

Whether a Court a Equity would not have had jurisdietion in such a case, 


without shewing notice, Quere. 
The case of Cheshire vy Cheshire, 2 Ire. Eq. 569, cited and approved. 


Appeal from the Court of Equity of Union county, 
Spring Term, 1851, his Honor Judge Barrte presiding. 
The facts of this case are set forth in the opinion of the 


Court. 


Alexander, Osborne and Hutchison for the plaintiff. 
Wilson for the defendant. 


Pearson, J. The plaintiffs were entitled to the reversion- 
ary interest in a negro boy, after the death of their mother. 
She married one Griffice, and took the boy into possession, 
and in 1838, sold him to the defendant, for the price of 
$580, who soon thereafter carried him out of the State to 
parts unknown, and sold him at an advance of $85. Mrs- 
Griffice died in March, 1844. 

The plaintiffs allege, that the defendant had notice of 
their right, and they pray that he may discover the amount 
for which he sold the negro, and account therefor. 

The defendant denies that he had notice, and avers that 
the advance in the price was not more than enough to pay 
his expenses, and a reasonable advance for his commissions 


and risk. 
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We are satisfied the defendant had notice. 

It was insisted, that the plaintiffs had a remedy at law 
by a special action on the case, and this Court ought not to 
take jurisdiction. It is true, the plaintiffs might have re- 
covered damages at law, without showing notice. But, by 
showing notice, they fix the defendant with a fraud ; and, 
as he carried the negro to parts unknown, they have a 
right to follow the fraud, to call for a discovery, and to hold 
him to account for the sum which he received. We give 
no opinion as to the necessity of proving notice, in order to 
give this Court jurisdiction. 

This was decided in Cheshire v Cheshire, 2 Ire. Eq. 569. 
It was held in that case, that the defendant, if charged 
with the sum, for which the slave sold, had a right to an 
allowance for expenses, commissions, &c. The defendant 


says, these items will about equal the advance in the price. 
Assuming this to be true, the plaintiffs are entitled to a de- 
cree for the sum of $580, with interest from the death of 
Mrs. Griffice, March, 1844. 

The defendant must pay the costs. 


Per Curiam. Decree accordingly. 











ADVANCEMENTS. 

1. Where a father put into 
the possession of his son a 
slave, not as an advance- 
ment, but expressly as a 
loan, and the slave remain- 
ed several years in the 


possession of the son, with- 
out any claim on the part 
of the father, and then the 
Slave died, and afterwards 
the father died intestate ; 
Held that the slave was 
not an advancement, but 
the value of the hire of 
the slave, while in the son’s 
possession, was an ad 
vancement. Hanner v. 
Winburn. 142 
. Afather sold to one of his 
sons a tract of land and 
took his bonds for the pur- 
chase money. Afterwards 
he surrendered one of the 
bonds to his son, and then 
died intestate; Held, that 
the amount of the bond so 
surrendered was an ad- 
vancement to the son.— 





3. In the case of advance- 


ments, interest should not 
be calculated on them 
from the time of the intes- 
tate’s death ; as the admin- 
istrator is not chargeable 
with interest on the assets, 
until two years after that 
period. Ibid. 


. Where an advancement 


ofa slave has been made 
to a son by a father, who 
died intestate, and the 
slave dies in the lifetime 
of the father,the son shall 
be charged with the valu- 


- ation of this negro, as a 


a part of his advancement 
in the distribution of the 
intestate’s estate. If slaves 
advanced increase, the 
child has the benefit ; if a 
loss happens, it falls on the 
child. alton v. Wal- 
ton, 138. 


. A. died intestate, in 1848 


leaving a widow and six 
children surviving him, 
to-wit: John, Susan, Ra- 
chel, Temperance, Eliza- 
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beth and Dolly. Three 
other children died in his 
lifetime, Sarah, Mary and 
Rebecca, each of whom 
left children, surviving the 
intestate. The intestate 


in his lifetime gave and | 
conveyed to John two | 
slaves, and a tract of land | 
in fee. The slaves were.; 
of less value than one | 


tenth part of his personal 
estate; but they and the 
land together exceeded one 
ninth of the whole estate, 
real and personal. 


intestate also by deed con- | 
veyed certain slaves to 
his daughters. He also 
put other slaves, without 
conveying them in posses- 


sion of his three daughters, 
who afterwards died in his 
lifetime, and after their 
death conveyed them to 
his daughters’ children re- 
spectively. There is a 
surplus of money and 
slaves remaining for dis- 
tribution. bid. 

. Held, first; that the grand- 
children, taking in right of 
their mothers, were not 
bound to bring into hotch- 
pot the slaves put in pos- 
session of, but not convey- 
ed to, their mothers, but 
conveyed to themselves, 
but they were bound to 
bring in those conveyed to 
their mothers respectively. 

_ Thestatute of distributions 

‘is-restricted to gifts from 

a parent to a child, and 

does not include donations 
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to grand children. Ibid. 


7. Held, secondly ; that un- 


der the act of 1844, ch. 
51, in the distribution ot 
the personal estate of an 
intestate among his child- 
ren or those who represent 
them, advancements, made 
to one of the children, of 
real as well as of personal 
ep ne , are to be brought 

y such child into hotch- 
pot, even where the intes- 
tate has not died seized of 
any real estate; and that 
in this case, John, having 
received in real or person- 
al property more in value 
than his share of the per- 
sonal estate remaining for 
distribution, is entitled to 
claim nothing more. [bid. 

. Held, thirdly ; that though 
the widow is entitled to 
the benefit of advance- 
ments of personalty, made 
to the children; yet she is 
not entitled to any benefit 
from advancements of real 
property: but, in estimating 

er distributive share, ad- 
vancements of personalty 
are alone to be reckoned. 
Ibid. 

. Held, therefore, that, in 
this case, the widow’s share 
is to be first ascertained, 
upon the basis of a divis- 
ion of the personalty, by 
itself (including partial ad- 
vancements,) between her 
and all the children, ander 
the act of 1784; and after 
taking out her share, the 
remaining fund is divisi- 











ble among the other eight 
children or such of them 
as were not fully advan- 
ced, and their representa- 
tives. Ibid. 


ARBITRATION AND A- 

WARD. 

1. The object of a submis- 
sion to an arbitration, is 
to Le an end to litigation, 
and therefore, the award 
must be final; and if it is 
not final, and thus the ob- 
jects of the arbitration not 
completely answered, the 
consideration of the agree- 
ment fails, and either party 
may insist upon setting it 
aside, and claim the right 
to stand in statu quo.— 
Patton v. Baird. 255 

. Where the arbitration is 
arule of Court, there is a 
further reason, that, unless 
the award be final, the 
Court cannot enforce it. 
In this State, judgments 
are entered upon such a- 
wards, and the parties are 
then out of Court. bid. 

3. After an award has been 
made, the arbitrators are 

functi officio, and have no 
more power to alter it than 

a jury have to change their 
verdict, after it is rendered, 
and they dicharged. bid. 

4. Arbitrators are no more 

bound to go into particu- 

lars, and assign reasons for 
their award, than a jury 
are for their verdict.— 

Their duty is best dischar- 

ged by a simple announce- 
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1. The plaintiff in 


2. The Court does not favor 
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ment of the result of their 
investigations. Ibid.’ ~ 


BILL AND ANSWER. 
uity 
must, to entitle himself to 
a decree, sustain his own 
allegations. It will not be 
sufficent for him to rely 
upon any equity, disclos- 
sed in the answer, other 
than that alleged in his 
bill. Melvin v. Robinson. 
80 


the “splitting up of suits” 
unless there are several 
persons having distinct 
rights, and prejudice may 
result from the fact of the 
investigation being made 
too complicated. And 
where the plaintiff's rights 
stand upon the same foot- 
ing, anu the matters char- 
ged constitute in fact but 
one transaction, he ma 

unite them all in one bill. 
Rasbery v. Jones, 146. 


3. Where a person files a bill 


to set aside an usurious 
— re — submit 
te have the whole ‘ 
ment annulled mote 4 
restored to his original 
condition. Therefore he 
cannot claim to be relieved 
from the usury, and at the 
same time to be benefitted 
by the extension of credit 
for which the usurious in- 
terest was stipulated. Ibid. 


BILL TO PERPETUATE 


TESTIMONY. 


1. One cannot be allowed to 
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call for the title papers of 
another, under whom he 
sets up no title nor inter- 
est in himself, except that 
he may, possibly, at some 
time find it convenient to 
use them in an action at 
law, as evidence against 
those having them in pos- 
session, udon a collateral 
matter. Baztcr v Farmer, 

239. 
2. Bills to perpetuate testi- 
mony only lie, when the 
evidence relates to legal 
rights, which cannot be 
tried immediately, by rea- 
son of the impediment of 
a prior legal title, outstan- 
ding in the defendant or 
some one else. bid. 


BONDS ano NOTES. 
When a note or bond is as- 
signed, after it becomes 
due, the assignee, though 
for valuable consideration, 
and without notice, holds 
it subject to all the equi- 
ties, which the debtor has 
ainst the assignor. Mos- 
teller v Bost, 39. 


CONTRACTS. 

. Equity never gives relief 
upon an executed contract 
except on the ground of 
accident, mistake or fraud. 
Murray v King, 19 

2. Where the feme plaintiff 

had conveyed her estate 

in dower to the defendant 
and he had covenanted, in 
consideration thereof, to 
support her, He/d, that, if 
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he failed to do so, she could 
not set aside the whole 
contract, but must resort 
to her remedy at law for 
damages. Ibid. 


. Where A claimed title to 


a slave asa legatee, and 
one of the other legatees 
conveyed certain other 
slaves to A in considera- 
tion that he would suffer 
the slave claimed by him 
to be sold as a part of the 
fund for distribution, and 
it turned out* that A was 
not in fact entitled to such 
slave, the agreement that 
the slave should be so sold 
did not form a valuable 
and sufficient considera- 
tion for the slaves convey- 
ed by the other legatees. 
Motley v Motley, 211 


CREDITORS. 


Equity never interferes to 


aid one creditor against 
another, ou the ground of 
mistake. Knight v Bunn, 

77 


DEEDS. 


. Where a bond has been 


given for the conveyance 
of land, and the adminis- 
trator of the obligor, after 
his death, executes a deed 
for the land, by virtue of 
our Statute, any equitable 
defence against the bond 
may be set up against the 
deed, which rests upon the 
bond. McCraw vy Gwin, 


55 
. Where a deed is assailed 
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on the ground of fraud and 
the allegation is not made 
good, plaintiffs are not in 
general allowed to fall back 
upon any secondary equi- 
ty ; and they are never al- 
lowed to doso unless such 
secondary equity is dis- 
tinctly set out in the bill 
and relied on as an alter- 
native, so as to give to the 
defendant full notice, and 
an opportunity to meet the 
bill in both its aspects.— 
Ibid. © 


DEVISES & LEGACIES. 
1. A testator devised to his 


son A, a certain tract of 
land, and to his son W, 
another tract, and directed 
that Ashould erect on W’s 
land a dwelling house, 
within ten years from the 
date of the will, and, to en- 
able him to do so, lent A 
the use of a negro man 
and a wagon and four hor- 
ses, for ten years. At the 
end of the ten years the 
house had been commen- 
ced, but was not finished, 
and what had been done 
was not done in a work- 
manlike manner; Held, 
that W was not entitled to 
recover from A the hire or 


profits of the negro and | 
wagon, and horses, but | 
that he was entitled to re- 


cover such a sum as would 
be sufficient to enable him 


to finish the house ina /' 


workmanlike manner. 
Brown v Brown, 30. 





'2. A testatrix, in one clause 


of her will, devised as fol- 
lows: “I will that all the 
balance of my property, 
not herein disposed of, be 
sold by my executor, and 
after my debts paid, the 
proceeds of the sale to be 
divided into three divis- 
ions, one to A, one to B, 
and the third to be held by 
my executors for my ne- 
groes,” &c. By another 
clause she had directed her 
negroes to be emancipa- 
ted; and it had been deci- 
ded that the negroes and 
the fund given to them did 
not pass by the will, but 
fell into the residue; it was 
now held that these ne- 
groes, and the property be- 
queathed to them, consti- 
tuted the primary fund for 
the payment of debts. 

Kirkpatrick vy Rogers, 44. 


. It is the general rule, that 


independent of any inten- 
tion of the testator, and 
without any particular 
charge on it.thelaw throws 
the burthen of paying the 
debts on property, as to 
which there is an intesta- 
cy, unless there be an ex- 
ception of it, or charge of 
the debt, &c., be fixed, by 
plain words or implication, 
on other property exclu- 
sively. Ibid. 


. A mere charge of debts on 


a particular part of the es- 
tate will not exonerate a 
fund, on which there is a 
prior liability; for the 
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charge may as well be ta- 
ken, as making that fund 
auxiliary, as intending to 
place it in front. Ibid. 

5. ‘There must be something 
to change the order, in 
which, the law says, the 
different parts of the es- 
tate are applicable, when 
the testator does not direct 
otherwise. Ihid. 

6. C, a woman, was entitled 
to a legacy of a life estate 
in two-thirds of a certain 
undivided number of 
slaves, and sold part of 
them, and with part of the 
a purchaseda 

ouse and lot. She after 

wards married B, who re- 
leased his interest in the 
house and lot to the lega- 
tee of the other undivided 
third of the siaves, and re- 
ceived a portion of the a- 
mount due for the price of 
the slaves sold by his wife. 
B then conveyed his inter- 
est in the “house and lot” 
to a trustee to secure cre- 
ditors; Held, that, as B 
had not elected to take the 
house and lot as part of 
his wife’s legacy; the deed 
to the trustee for creditors 
passed no title, iegal or 
equitable. Powell v Mc- 
Donald, 5s. 
7. A testator bequeathed to 
his sons as follows: “I give 
and bequeath to my sons, 
A, B, C, and D, and their 
heirs, 440 acres of land ly- 
ing, &c., my twornegroes, 
&e., all of which I wish 
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sold, and the proceeds to 
be equally divided among 
my said four sons, &c., af- 
ter my funeral expenses 
and debts are paid out of 
the same. Held, that the 
sons did not take such an 
estate in either the land or 
negroes, as was subject to 
execution or attachment, 
but they were only enti- 
tled to divide the proceeds 
of the sale of the property, 
which the executor was 
directed by the will to 


make. McLeran v McKe- 
than, 70. 
. A testator devised to his 
son HI, several tracts of 
land, and to his son John, 
several tracts of land, in- 
cluding the home place, af- 


ter the death of his wife. 
IIc gave to each ot his 
daughters, E and M, a ne- 
gro woman and four chil- 
dren. He gave to his wife 
absolutely six negroes, and 
lent to her during her wid- 
owhood, four other ne- 
groves, and gave her horses, 
ploughs, cattle, &c., and 
lent her the home planta- 
tion, with the privilege of 
fire wood and rail timber 
on any of his lands for the 
use of the plantation. He 
then directed as follows: 
“I will that my negroes all 
to be hired out in com- 
mon, except those given to 
my wife and also loaned to 
her, and the hire and inter- 
est of my notes to go for 
clothing and educating of 
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my children, and the rest 
of my lands also.” At the 
time of the testator’s death, 
his son H. had just arrived 
at age. E. was 14, J. 10, 
and M. 8 years of age. 
Easton v Easton, 98. 
. Held, 1st, That the widow 
was entitled to the imme- 
diate possession of the ne- 
groes, and the stock, farm- 
ing utensils, &c., which 
were bequeathed to her ; 
and also to the immediate 
pnonager and use of the 
ome plantation;  2dly, 
That H., having arrived at 
age, was entitled to the 
immediate possession of all 
the land devised to him, 
and the one-fifth part of 
the undisposed of proper: 
ty, leaving the balance as 
a common fund for the sup- 
port and education of the 
three other children, to be 
applied to that purpose at 
the discretion of the exec- 
utor: 3dly, That when M. 
arrives alt age or marries, 
she will be entitled to 
draw, out of the common 
fuud, the negroes given to 
her, and one-fifth of the 
property undisposed of: 
so, also, J., when he ar- 
rives at age, will be enti- 
tled to the land devised to 
him, subject to the life es- 
tate of his mother in the 
home place, and to one- 
fifth ot the undisposed of 
property ; and 4thly, that 
when M. arrives at age or 
marries, she will be enti- 





tled to the negroes given 
to her, and one-fitth of the 
property undisposed of; 
and the widow will then 
take the remaining fifth of 
the property undisposed 
of. Ibid. 


10. A gift by will of a negro 


woman and her increase 
does not include the child- 
ren born in the lite time 
of the testater. Turnage 
v Turnage, . 127 


11. A, by one clause of his 


will, devised as follows: 
“TI leave to J. S. W. the 
use of the lot and improve- 
ments, whereon he now 
lives, until my son C. ar- 
rives to twenty one years 
of age, or for four years 
after my death; then 1 wish 
them sold, and the amount 
divided among, &c.,: on 
condition that he, the said 
J. S. W. will keep them 
in repair, and assist my 
wife in the management 
of the farm and settlement 
of my estate.” In anoth- 
er clause, the testator says, 
“I -hereby nominate and 
appoint my wife M, and 
my son C. W. W., execu- 
trix and executor to this 
my last will, (C to qualify 
when he arrives at twenty 
one years of age.”) And 
again the testator says, 
“ | request the favor of my 
nephew, J. S. W. to at- 
tend to and assist my wife 
in her business, until my 
son C becomes capable of 
doing so, or longer, if nec- 
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essary, and to employ oth- | 


er counsel and advice, 

when necessary, for which 

I wish tocompensate him.” 

The will was made in Ju- 

ly 1846, the testator died 

in 1848, and his son C ar- 

rived at age in March, 

1850. Held, that the de- 

vise to J. S. W. was only 

as a compensation for his 

services until C arrived at 

age and qualified as exec- 

utor, and that J. S. W.’s 

interest in the house and 

jot terminated at that pe- 

riod. Skinner v_ Wood, 

131 

2. A residue of goods, 
which are given for life, 

with a remainder over, 

ought to be sold by the 

executor, and the iluterest 

on the amount of sales 

should be paid to the leg- 

atee for lile, the principal 

being kept by the executor 

for the remainder men.— 

Jones v Simmons, 178 

13. When the property is 
delivered over to the ten- 
ant for life and by .him 
wasted or consumed, the 
remainder men are entitled 
in Equity to recover its 
value either from the ex- 
ecutor of the original tes- 
tator or from the executor 
of the tenant for life. Jbid. 
14. Where two clauses in a 
will are eatirelv inconsis- 
tent, one with another, the 
Jatter must prevail; but, 
to produce this effect, the 
two clauses must be en- 
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tirely inconsistent and in- 
capable of reconciliation. 
Baird v Baird, 265 


15. Where a testator, in one 


clause of his will, directed 
that his wife should “ have 
a decent and comfortable 
support to be derived from 
all his lands and tene- 
ments,” and, in a subse- 
quent clause, devised to 
his son A in fee simple a 
part of his lands, and the 
clause proceeded, “sub- 
ject, nevertheless, to a 
charge of five hundred 
dollars, to be paid by him, 
his heirs, &c., to his broth- 
er James M. Baird, as soon 
as he, the said James M. 
Baird, shali have comple- 
ted his studies, &c.; a 
good and sullicient vouch- 
er for the payment of the 
said sum of five hundred 
dollars, &c., shall vest in 
him, his heirs or assigns 
forever, a good, pure and 
absolute estate of inherit- 
ance in the said lands and 
tenements; Held, that, 
notwitstanding this charge 
in favor of James R. Baird, 
the land so devised was 
also subject to its propor- 
tionate share of the charge 
in favor of the wife. bid. 


16. A testatrix devised as fol- 


lows : “I give and bequeath 
to my brother J. the other 
half of my estate, in trust 
for the benefit, mainte- 
nance and support of my 
daughter A., provided she 
becomes a widow and has 





not a sufficiency for her 
support, during her life, 
and, at the time of her 
death (or should her situa- 
tion require it) to be equal- 
ly divided between the 
children of my daughter, 
Ann Steptoe, then alive, 
or their issue, and should 
either of them die without 
issue, then their part to be 
equally divided between 
the survivors or their is- 
sue. Harvey v Smith, 182. 
17. Heid, that there being no 
direction for an accumu- 
lation, the profits accruing 
during the coverture of A, 
belong io the next of kin 
of the testatrix. Jdid. 

18, A testator bequeathed as 
follows: “ Thirdly, I de- 
sire that all the rest of my 
negroes may be divided in- 
to two equal parts. One- 
half of said negroes I give 
and bequeath to my grand 
children,” A, B, and C, “to 
be divided between them 
as follows, viz: “to be e- 
qually divided between” 
the said A, b, and C.— 
“Fourthly, shouldeither of 
the said” A, B, and C, “die 
before arriving at the age 
of twenty-one years, un- 
married, and without leav- 
ing a child or children, liv- 
ing at his or her death, I 
desire that the share of the 
one so dying shall go and 
belong to the survivor or 
survivors of them, and 
should all” the said A, B, 


and C “die before arriving 


9 
~ 
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at the age of twenty-one 
years, unmarried and with- 
out leaving a child or chil- 
dren, or the issue of such 
living at the death of the 
survivor of them, I then 
leave the half of the ne- 
groes, hereby bequeathed 
to them, to such person.or 
persons as may be my next 
of kin, according to the 
Statute of distributions.” 
A attained the ageof twen- 
ty and married, and then. 
died in the lifetime of-the 
testator, leaving no issue, 
Hinton v Lewis, 184. 


19. Held, that the share he- 


queathed to A, did not sur- 
vive to B and C, but went 
to the next of kin to the 
testator. Lbid. 


20. A testator, by his will, 


gave and bequeathed “tg 
the heirs of S.G. six hun.” 
dred dollars,” In another 
clause of his will he gave 
to A and B, “sons of W, 
five hundred dollars each,” 
and, in another clause, to 
the seven children of G. T. 
two hundred dollars each.” 
S. G. is still living. Tim- 
berlake v Harris, 188, 
Held, that the bequest to 
“to the heirs” of T. G. was 
void for vagueness and 
uncertainty. Jbid. 


21. A testatrix, by her will, 
-devised as follows: “I de- 


sire that, at my decease, ; 
after my just debts are 
paid, my property may be 
divided as follows: “To the 
Bible Society, Education, 
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Colonization and Home 
Missionary Societies, each 
five hundred dollars.” It 
was admitted by the claim- 
ants of the respective leg- 
acies, that the Bible and 
Colonization Societies 
were not described by their 
corporate names, though 
they were well known and 
called by the names used 
in the description—and so 
also as to the two other 
Societies. Taylor v Amer. 
Bible Society, 201. 
22. Held, by the Court, that 
the description not being 
correct on the face of the 
will, so as to designate 
with certainty who were 
the objects of her bounty, 
the legacies are void for 
uncertainty in the descrip- 
tion of the persons who 
were to take. Jbid. 

23. In the same will is the 
following clause: “As to 
my siaves, if 1 could any 
way effect it, | would 
emancipate them. I do 
not wish to entail slavery 
upon them. G. P. has been 
promised if I ever sold him 
to let him have a chance 
to buy himself. If this can 
be done, | desire it may, 
by his paying my estate 
one hundred dollars.” 
Held, that by this clause 
there is no direction for 
the emancipation of any 
of them. Ibid. 

24. A testator bequeathed 
and devised to each of his 
five children a large a- 
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mount of personal and real 
estate, “subject to the pay- 
ment of one hundred dol- 
lars,” each to A. B., when 
she should arrive at the 
age of eighteen. Held, that 
the duty of paying these 
sums of one hundred dol- 
lars to A. B. was not im- 
posed on the executor, but 
was a trust to be perform- 
ed by the children respec- 
tively. Phillips v Hum- 

hries, 206. 


31. When C. D. purchased 


some of the land and ne- 
groes so bequeathed, and 
with notice, he is liable, in 
default of the legatees and 
devisees, to pay to A. B. 
the proportion of her lega- 
cy which the legatees or 
devisees, from whom he 
purchased, were bound to 
contribute respectively,— 
the legacy of A. B. being 
a lien on such property. 
Ibid. sities 


EVIDENCE. 


. A deed in trust to secure 


creditors, thus described 
one of the notes intended 
to be secured; “A note 
to John Ricks for about 
twenty three hundred and 
fifty dollars, now in pos- 
session of D. A. T. Ricks, 
given several years since, 
to which Bennett Bunn, 
B. D. Battle and Robert 
Ricks are sureties.” Held, 
that parol evidence could 
not be received to shew 
that this description was 
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given by mistake, and that 
the note intended was as 
follows : “ $2412 26 cents. 
With interest from the 
10th of January, we or 
either of us promise to 
pay D. A. T. Ricks, guar- 
dian, two thousand four 
hundred and twelve dol- 
lars twenty six cents, for 
value received. Witness 
our hands and seals 18th 
February, 1849. Redmun 
Bunn, Bennett Bunn, D. 
B. Battle.” Knight v 


Bunn, 77 
Where a deed is attacked 
on the ground of fraud, it 
is competent to shew, in 
addition to the considera- 
tion expressed; the motives 
of the grantor in making 


the deed; such, for in- 
stance, as the relationship 
of the parties or the great 
degree of affection in the 
— for the grantee.— 

otter v Everett, 152 


EXECUTIONS. 
1. In order to pass a title to 
the interest of a remainder- 
man in personal property, 
sold under execution, it is 
necessary that the proper- 
ty should be present at the 
sale. Blanton v Morrow, 
47 
. The sheriff, who has an 
execution against a re- 
mainderman, has a right 
to seize the property in 
possession of the tenant 
tor life and bring it to the 

place of sale. bid. 





EXECUTORS & ADMIN- 


ISTRATORS. 


1. If an administrator gives 


a preference to a creditor, 
who is not entitled to it, 
he commits a devastavit, 
and is chargeable for the 
same assets to another, 
whose debt is of higher 
dignity, or whose diligence 
gives him priority; and 
this, though it may have 
been dune through an hon- . 
est mistake. And the rule 
is the same in Equity, in 
this respect, as at law.— 
Moye v Albritton, 62. 


. Where A and B were co- 


sureties on a bond of C, 
and C died, and A admin- 
istered on his estate;—. 
and then B, in a suit a- 
gainst A as administrator, 
recovered the amount of 
a debt due to B by the 
principal, <A’s intestate, 
and fixed him with assets 
upon the ground that A 
had paid the debt toC vol- 
untarily, while B’s suit 
was pending ; and A alle- 
ged in a bill of injunction 
to restrain B from collect- 
ing his judgment, and for 
contribution, that he had 
no assets of his intestate 
out of which he could pay 
the debt to C, but that he 
paid the same out of his 
own funds, which was de- 
nied by B in his answer ; 
Held, that the Court could 
not determine the question 
of contribution, until an 
account of the administra- 
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tion of A should be taken, 
and for that purpose a re- 
ference be had, and the in- 
junction continued over. 
Ibid. 

3. Where it is alleged that a 
note belonging to an es- 
tate, has been, fraudulent- 
' ly and in breach of trust, 
transferred by the execu- 
tor, there must be an in- 
‘ quiry into the state of the 
assets; for if a balance 
was due to the executor to 
the amount of the note, it 
was not a fraud in him to 
appropriate it to the pay- 
ment of his own debt.— 
Ward v Turner, 73. 
4. Plaintiffs are not allowed 
to impeach a single item 
in the administration of 
assets. It can only be 
reached by a general ac- 
count, which will be final, 
not only as to the item 
particularly complained of, 
but as a settlement of a 
whole subject. bid. 

5, Where there are no debts 
due from an estate, it is 
the duty of the executrix 
to pay the legacies, with- 
out waiting for the expira- 
tion of the two years from 
the death of the testator. 

Turnage v Turnage, 127. 
g. The statute allows two 
years to executors and ad 

ministrators to settle es 

tates, upon the supposition 
that many estates, which 
are complicated, cannot be 
settled in less time; but 


‘ 
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this is intended as an in- | 


dulgence to them, and was 
by no means intended to 
confer on the residuary 
legatee the right to have 
the fund put out at inter- 
est for his benefit. Ibzd. 


_ A, by his will, bequeathed 


all his personal property to 
his widow. He died, leav- 
ing surviving him, his wide 
ow and eight children, who 
were born before the ma- 
king of the will, and one 
child born afterwards, for 
whom no provision had 
been made; Held, that the 
latter was entitled to one- 
tenth part of the personal 
estate, though no petition 
was filed by such child 
within the time prescribed _ 
by the Act of Assembly, 
the administratrix having 
herself filed this bill under 
the provisions of the Act. 
Alston v Alston, 172. 


. It is only through the me. 


dium of the personal rep- 
resentative, that Courts 
will interfere in the ad- 
ministration of a deceased 
person’s estate. Such re- 
presentative is the proper 
person to collect in the as- 
sets, and be answerable to 
those who may be entitled 


to them. Davidson v Potts, 


272. 


Therefore. one portion of the 


next of kin cannot sue an- 
other portion, in matters 
pertaining to an intestate’s 
estate, without having an 
administrator as a party. 
Ibid. . 
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ynd it makes no difference 
that those who wish to 
sue, reside out of the State, 
and cannot procure letters 
of administration. Ibid. 

. An administrator may sell 
or pledge the effects, or dis- 
couut a note belonging to 
the estate, and the party 
who deals with him will 
get a good title, provided 
he deal honestly; for the 
legal title is in the admin- 
istrator, and the purposes 
of the estate may require 
the representative thus to 
dispose of parts of it— 
Wilson v Doster, 231. 


10. But when one gets from 
the administrator, or other 
person acting in a fiducia- 


ry character, the trust fund 
or a part of it, as payment 
of the trustee’s own debt, 
that person cannot hold 
the fund from the cestui que 
trust, any more than the 
original trustee could: for 
it is a clear fraud, in vio- 
lation of the obligations in 
the trust in one of the par- 
ties, and a concurrence in 
the fraud by the other, and 
both are equaily liable. 
Ibid. 

11. The next of kin could re- 
cover the assets so dispo- 
sed of,and the surety of 
the administrator, who has 
paid the claim of the next 
of kin, on account of an 
administrator becoming in- 
solvent, and having com 
mitted a derastavit, will 


be entitled to the same re- | 
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lief they could have had. 
Ibid. 

12. An executor has the le- 
gal title and the authority 
in law to sell slaves and 
other chattels of his testa- 
tor, and, unless the pur- 
chaser knows that the sale 
is not made for the purpo- 
ses of the estate, but mala 
Jide for the purpose of a 
devastavit, he ‘gets a good 
title, as well in equity as 
atlaw. Polk v Robinson, 

235 


FEME COVERT. 

A feme covert, entitled toa 
separate estate in personal 
property, unless there be 
some clause of restraint of 
her dominion, may convey 
it and do all other acts in 
respect to it, in the same 
inanner, as if she werea 
Jeme sole, whether a trus- 
tee be interposed or not. 

Pearson, J., dissented.— 
Harris v Harris, lll 


PRAUD. 

1. The plaintiff was a poor 
ignorant old man, who had 
never had a law-suit. He 
was arrested on a ground- 
less charge of conspiracy 
at a Jate hour of the night, 
and having his fears exci- 
ted by the falsehood and 
artifice of the delendant’s 
agent, for the purpose of 
being released, executed a 
note for a certain sum. 
Held, that this note was 
procured from him by fraud 
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and duress, and that he 
was entitled in Equity to 
have it cancelled. Mead- 
ows v Smith, 7 

2. It isas much against con 
science, to attempt to avail 
one’s self of the iniquity 
of an agent, after it is 
known, as if there had been 
preconcert. Ibid. 

3. Where a person frudulent- 
ly conveys property to an- 
other, with the view of 
defeating his creditors, 
Equity will not assist him 
to procure a reconveyance. 
Jones v Gorman, 21 

4. Merc inadequacy of price 
is no ground for setting 
aside a contract, unless it 
be such as amounts to ap- 
parent fraud, or the situa- 
tion of the parties be so 
unequal, as to zive one of 
them an opportunity of 
making his own terms. 
In such a case, Equity 
would not lend its aid to 
execute the contract; but 
leave the party seeking it 
to his remedy at law. 
Potter v Everett, 152 

. Where a tenant for life 
sold a negro, who was ta- 
ken out of the State to 

arts unknown, and sold 
b the purchaser; Held, 
that, after the death of the 
tenant for lite, the remain- 
der-men, though they 
might have recovered damn- 
ages at law without shew- 
ing notice, yet, having 
shewn notice, they fix the 
purchaser with fraud, and 


INDEX, 





j 


upon that ground, are en- 
titled to recover in Equity 
the amount for which the 
negro sold, with interest, 
deducting an allowance for 
expenses, commissions, 
&c., Hales vy Harrison, 


28 
. Whether a Court of Equi- 


ty would not have juris- 
diction in such a case, 
without showing notice, 
Quere. Ibid. 
INJUNCTIONS. 


. Injunctions to prevent per- 


sons from working a gold 
mine, to wkich the plain- 
tiff claims title, are not put 
upon the same footing with 
injunctions to stay execu- 
tions on judgments at law, 
where the legal rights of 
the parties have been ad- 
judicated. McBrayer v. 
Hardin, 1, 


. In cases of the former 


class, where it appears, 
that, if the defendant’s al- 
legations be true, the in- 
junction can do them no 
harm, but, if the plaintiff's 
allegations be true, he may 
sustain an irreparable in- 
jury, the injunction should 
be continued to the hear- 
ing, that the facts may be 
investigated. Ibid. 


. A Court of Equity will 


restrain, by injunction, the 
assignor of an equitable 
claim from dismissing a 
suit at law, brought by the 
assignee in the name of 
the assignor. Deaver v El- 
ler, 24. 














grant a sequestration or 
ne exeat; but the facts 
must be set forth, to ena- 
ble the Court to see that 
those fears and apprehen- 
sions are well founded.— 


Lehman v Logan, 296. 


LIMITATIONS-—-Srar. or. 
A Court of Equity can no 
more disregard a statute 
of limitation and repose, 
than a Court of Law can. 
Bailey v Carter, 282. 


MARRIAGE AGREE.- 
MENTS. 

1. Where an agreement in 
contemplation of marriage 
between A and B, the in- 
tended wife, (no trustee 
being interposed,) it was 
stipulated that B “shall 
have and hold (her prop. 
erty) the land, negroes, &c. 
to the only use and benefit 
of the said B, her execu- 
tors and assigns forever.” 
Held, that these words 
cannot be considered as 
amounting to a gift to her 
next of kin. Hooks v Lee, 

83. 
2. “Executors and adminis- 
trators,” taken as words of 
purchase, cannot mean 
“next of kin. bid. 
. lf there were nothing more 
in the deed, it would be 
held clearly, that B, taking 
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husband as her adminis- 

trator, or to such person 

as might administer for her 
husband. Jbid. 

4. But where, in the same 

e or agreement, it was 
rther stipulated, “That I 
the said A do hereby 
assign, sell, deliver, alien 
and confirm, and have by 
these presents sold, ulien- 
ed, assigned, delivered and 
confirmed to the said B, 
all the right, title, estate, 
interest and benefit, which 
I may by law acquire, de- 
rive or receive, either in 
law or equity, in and to 
the (said) real and person- 
al estate, belonging to the 
said B, by reason of the 
said intermarriage:” it was 
held, hat A had thereby 
renounced and given up 
all right which he would 
otherwise have been enti- 
tled to, either in law or 
equity, after the death of 
his wife, as her husband, 
aad of course could claim 
none of the property, so 
secured, in that capacity. 
Ibid. 

5. It was held, further, that 
this construction was not 
varied by the insertion, in 
the clause covenanting for 
further assurance, of the 
words “entirely to divest 
himself ot right, title and 





an absolute estate and dy- 
ing without making any 
disposition thereof, the per- 


sonal estate would pass, | 


according to law, to her 


estate, in and to the land 
| and negroes, &c., so that 
| he nor his creditors shall 
have any right to sell or 


| contract the same. bid, 


4 
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4. It has been repeatedly de- 
cided, that, on a motion to 
dissolve an injunction, it 
must appear that the an- 
swer fully meets the plain- 
tiffs Equity—it must got 
be deficient in franknéss, 
candor or precision, nor 
must it be illusory. bid. 

Equity will not enjoin a 
tenant for life from remo- 
ving the property, or com- 
pelhim to give security 
for its forthcoming, uuless 
good ground be shown that 
it is in danger of being re- 
moved beyond the juris- 
diction of the Court. Cla- 
gon v Veasey, 173. 
Although, in general, a 
tenant ior life of slaves is 
entitled to the possession 
of them, yet it is a settled 
rule of the Court not to al- 
Jow them to be removed 


beyond the jurisdiction of 


the State. Cross vy Camp, 

193. 
Hence, when a tenant for 
life of slaves, living here, 
threatens to carry them 
away, or to seil them to 
another, with a view to 


their removal, a Court of 


Equity will lay them un- 
der injunction and bonds 
not to remove them, aad 
to have them forthcom- 
ing. Lbid. 

A man who is sued in an 
action of debt, and does 
not prove, on the trial at 
law, payments which he 
alleges he has made, can 
have no relief in equity, 
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unless he can show some 
fraud or circumvention 
practised, to prevent his 
making the proof. Deaver 
v Erwin. 250. 


. In regard to new matter, 


introduced by a defendant 
in his answer to an injunc- 
tion bill, there is this dis- 
tinction: Where the bill 
charges the receipt of mo- 
ney, and a general accoun- 
tability, and the answer 
admits the receipt, and 
seeks to account for the 
money by alleging its ap- 
plication to some particu: 
jar purpose, then the in- 
junction will not be dis- 
solved on the answer: but 
where the bill charges a 
payment on a particular 
account, and the answer 
denies that any payment 
Was made on that account, 
and accompanies the deni- 
al with an adinission that 
a certain sui was receiv- 
ed, as a payment on some 
other account; for there 
is no confession and avoid- 
ance by new matter, but a 
positive denial of the alle- 
gation, together with an 
explanation of a circum- 
stance, relied on to give 
color to the allegation.— 
lbid. 


10. The fears and apprehen- 


sious of a remainder man, 
that property in the hands 
of a tenant for lile, will be 
destroyed or carried out of 
the State, are no sufficient 
grounds upon which to 
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6. By marriage articles it, 
was stipulated that all the 
“right, title and interest of 
the property, now belong- 
ing to S,(the intended wife) 
shall not be changed or so 
altered, as to become sub- 
ject to the control of J, 
(the intended husband,) as} 
respects being subject to} 
the payment of any debts 
of the said J, which he 
may now owe, or may 
hereafter contract in any 
way whatever, or be sub- 
ject or liable to be sold by 
the said J, to his use and 
benefit, without the con- | 
sent of the said S. Nev- 
ertheless, the said J has! 
full power and authority | 
to and the property of the! 
said S, at all times in such 
manner as shall be most 





conducive to the said S,| 3. 


and that a reasonable por -| 
tion of the at: as 
aforesaid shall made | 
use of by the said J, for the! 
better support of the said’ 
S.” Held, that the wife! 
had no power, by virtue of | 
these marriage articles, to| 
dispose of the property by 
will. Jones v Hurst, 134. 


MORTGAGES. 

. A mortgagor, who has not 
paid the amount of the mo- 
ney loaned on the mort- 
gage and admitted to be 
due, nor brought it into 
Court, cannot enjoin the 
mortgagee from collecting 





the amount due, nor from | 
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recovering in ejectment 
the mortgaged premises, 
although the plaintiff alle- 
ges that the contract was 
usurious. Cunningham vy. 
Davis, 


. A deed, absolute on its 


fase, may be eonverted in- 
to a mere security for'mo- 
ney lent, by an allegation 
that such was the inten- 
tion, and that the condi- 
tion was omitted by mis- 
take or by surprise, or by 
the fraud or oppression of 
the party who procured 
its execution, provided the 
allegation is clearly. estab- 
lished by parol evidence, 
of admissions and declara- 
tions of the party, aided 
and confirmed by facts and 
circumstances. Sellers vy. 
Stalcup, 13. 
Where, in a case of that 
kind, the admissions of the 
party were proved, and his 
answer to a bill filed a- 
gainst him was unfair and 
equivocal,.and where it 
was also proved that the 
sum paid was grossly in- 
adequate as a considera- 
tion for an absolute sale-— 
that the plaintiff was in 
need of money, and was 
in the power of the defen- 
dant, who held executions 
— him—and that the 
plaintiff retained posses- 
sion for some short time, 
made a contract to sell the 
land, and put a tenant in 
possession to hold for him, 
who did so, until the de- 
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fendant expelled him :— 
Heid, that under these cir- 
cumstances, the deed 
should be held merely as 
a security for the money 
actually advanced. Ibid. 
. Where it was complained 
that a deed, which appear- 
ed on its face to be for an 
absolute sale of land, was, 
in reality, intended as a 
mere security for money 
loaned or advanced, it was 
held by the Court, that the 
following facts established 
by the proofs, were entire- 
ly inconsistent with the 
act of an absolute sale, 
and showed that the con- 
veyance could only have 
been intended as a mort- 
gage; Ist, that the con- 
sideration expressed, was 
Jess than one third the val- 
ue of the land; and the 
grantor could then have 
sold it for the value; 2dly, 
under the same arrange- 
ment,under which the land 
was conveyed, and about 
the same time, the grantor 
took a bill of sale, absolute 
on its face, for some per- 
ishable property, as corn, 
&c., and it is admitted this 
was only security for the 
loan of money; 3dly, The 
grantor remained in pos- 
session of the land for near- 
ly two years before it was 
claimed by the grantee, 
without any charge of 
rent; 4thly, the sum paid 
_on the mortgage of the 
perishable estate exceeded 
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the amount due on that 
mortgage; 5th, The pre- 
cise and peculiar fraction 
in the sum alleged as the 
value of the land, and the 
purchase money, $31.40. 

Kemp v Earp, 167. 


. A executed a mortgage to 


B, to secure the payment 
of a certain debt due from 
A to B, and also transfer- 
red to B, without endorse- 
ment, four notes on a third 
person. B, at the same 
time, executed a deed, in 
which it was_ stipulated 
that “B should not call on 
A, or hold him liable, un- 
til the insolvency or ina- 
bility to pay of the obli- 
gors is ascertained by le- 

al process.” Burton v. 

Vheeler, 217. 


. Held, that the mortgage 


and the deed being execu- 
ted at the same time, must 
be construed together.— 
Ibid. 


. Held, further, that collec- 


tion by legal process refer- 
red only to a judgment and 
execution at Jaw, and that 
the party was not bound 
to resort to a court of equi- 
ty, to remove any impedi- 
ments to a satisfaction of 
a judgment and execution 
at law, such as fraudulent 
convevanees, or the like. 
Ibid. | 


. Where a party executes 


a deed, knowing it to be 
absolute, it must be held 
to be absolute, unless 
strong and clear proof can 
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be adduced of mistake or 
imposition. Elliott v Maz- 
well, 246. 
9. To turn an absolute deed 
into a mortgage, on the 
ground of inadequacy of 
price, the price must be 
grossly inadequate. Ibid. 
10. The time fixed in a stat- 
ute, as a bar to the redemp- 
tion, in the case of an ex- 
press mortgage, specifying 
a day of forfeiture, must 
also be applied to a right 
of redemption, arising by 
construction of a Court of 
Equity, and the time must 
be computed from the ac- 
cruing of the right to sue. 
Bailey ¢ Carter, 282. 
11, The principles in rela- 
tion to dealings between 
trustee and cestui que 
trust, as adopted by Courts 
of Equity, do not apply to 
the case of mortgagor and 
mortgagee. Dependence 
and the duty of protection 
are not involved in this re- 
lation, and they may deal, 
subject only to the ordina- 
ry principles; with this 
difference, that the relation 
is a circumstance, which 
always creates suspicion, 
and aids in the proof of an 
allegation of oppression 
and undue advantage, 
when there is a gross in- 
adequacy of price, and oth- 
er circumstances tending 
to show fraud. Chapman 
v Mull, 292. 
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PARTIES. 

Where a mortgagee, or 
one for the security of 
whose debt or responsibil- 
ties a deed of trust is giv- 
en, dies, his personal rep- 
resentative is an indispen- 
sable party to a bill for the 
foreclosure of the mort- 
gage, or the execution of 
the trust. Vanhorn v. 
Duckworth, 261. 


. The principle of equity in 


respect to parties, is, that 
all persons interested in 
the subject of a suit, ought 
to be before the Court, so 
as to be concluded by the 
adjudication, and thus will 
be avoided the vexation 
and expense of further lit- 
igation of the same mat- 
ter, by an omitted party in 
interest. Ibid. 


. A Court of Equity can no 


more dispense with proper 
parties to a case, than a 
Court of Law can; nor 
can the fact of there being 
no person qualified to pro- 
secute a legal claim before 
a legal tribunal, transform 
the case into an equitable 
one, and thereby give ju- 
risdiction to a Court of 
Equity. Davidson v Potts, 

} 272. 


PARTNERSHIP. 


. Where A and B, as co- 


partners, gave a note to 
C, and afterwards the co- 
partnership of A and B 
was dissolved, B agreei 

to pay all the debts, and a 
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copartnership was then | 
formed between B and C, 
Held, that this did not op- 
erate as an extinguish- 
ment of the note, unless it 
Was so expressly agreed 
between B and C at the 
time their copartnership 
was formed, although it is 
alleged in the bill, that this 
note was to form a part of 
C’s stock in the firm.— 
Mitchell vy Dobson, 34 
. Where two copartners 
give a bond to a third per- 
son, as between them- 


selves e:ch is considered in 
Equity as surety for the 
other, and, as such, is re- 

arded as a creditor and 
o a right to all his priv- 


ileges as one. Mosteller 
v bost, 39 
3. If A, one of the copart- 
ners, becomes insolvent, 
and B, the other partner, 
has to pay a debt from the 
firm, B has an equitable 
lien upon the bond, which 
he bad given to A before 
the commencement of the 
copartnership, and if A 
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assigns this bond to anoth- 
er person, the assignee is 
liable to the same equity. | 
which B had against A. 
Ibid. 


PARTITION. 

. A decree had been made 
for a sale of land for par- 
tition, the land had been 
sola and the money order- ! 
ed to be distributed among | 
the tenants in common. A 





wortion of the money not 
hove been paid out, one 
of the tenants petitioned 
to be re-imbursed out of 
that portion, for certain 
taxes he had paid on the 
land. Held, that the Court 
could make no such order, 
because it would be con- 
trary to the order previous- 
y made for distribution. 
Lewis, ex parte, 4. 


. The right.of a tenant in 


common to partition of a 
legal estate, is as absolute 
in a Court of Equity, as in 
a Court of Law. The 
Courts having concurrent 
jurisdiction, as to an actu- 
al partition, must adjudi- 
cate on the same princi- 
ples. Donnell v. Mateer, 

94. 


-In the case of a petition 


at law for an actual parti- 
tion, if the defendant wish- 
es to avail himself of an 
equitable defence, as, for 
instance, a claim: under a 
contract for purchase, he 
must obtain an injunction 
to stay proccedings at law, 
until the cause can be 
heard in equity. Lbid. 


. If the application for par- 


tition be toa Court of Equi- 
ty, itis not sufficient for 
the defendant to rely upon 
his equitable grounds of 
defence in his answer. He 
ought, to entitle himself to 
his equity, to file a cross 
bil, for which the Court 
would allow him a reason- 
able time; but his failure 
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tu do so, will not prevent 
him from filing a separate 
bill for relief, as the parti- 
tion affects the legal title 
only, and the share, as- 
signed in severalty, could 
still be reached. Jbid. 


PRACTICE ann PLEAD- 
ING. 

1. A clerk and master is not 
entitled to any specific fee 
for issuing a subpeena for 
a witness to appear before 
him to give his depesition. 
For such service he is to 
be compensated as the 
Court may think proper. 
Stokes v eon, 33 
2. Where an injunction has 
been dissolved and the 
money has been collected 
by an execution at law, 
and paid into the Court of 
law, the Court of equity 
will, upon proper affidavits, 
direct the money to be 
paid into the office of the 
Clerk and Master of the 
Court of Equity; and 
where the interests of the 
plaintiffs at law are sever- 
al, the Court will direct, 
that the parts belonging 
to those, who are insolvent 
or removed out of the 
State, shall not be paid to 
them until they have given 
bond and security respect- 
ively; that they will re- 
fund the money, if the 
Court of Equity shall ulti- 
mately make a decree in 
favor of the plaintiffs in 
equity. And if the said 
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bonds shall not be given 
after due notice, the Clerk 
and Master of the Court 
of Equity shall lend out 
the money upon bond and 
good security, to be subject 
to the future orders of the 
Court of Equity. Mc- 
Dowell v Simms, 50 
. On a demurrer to a bill 
a defendant is not confined 
to the causes of demurrer 
assigned in it, but may in- 
sist ore tenus on others.— 
Vanhorny Duckworth,261 


PRINCIPAL anp AGENT. 
1. An agent, who renders no 


account, is entitled to no 
compensation for his ser- 
vices, nor is he entitled to 
charge for the particular 
payments made for his 
principal, without showing 
that, upon a setttement of 
the transactions of his a- 
gency, such an amount is 
due to him. Motley v Mot. 
ley, 211. 
. The principle is well set- 
tled, that if an agent or 
trustee convert the prope 
erty confided to him, the 
principal or cestut que 
trust may, at his election, 
tatify the transaction, and 
claim whatever profit is 
made by it. Ibid. 


SPECIFIC PERFORM- 
ANCE. 


1. When, in a contract for 


the conveyance of land, 
the land is described as 


“lying on the south-west 
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side of Black River, ad- 
oining the lands of Wil- 

fede Hofford and Martial :” 

Held, that the description 

was sufficiently certain to 

entitle the bargainee to a 

specific performance of the 

contract. Kitchen v Her- 

ring, 190. 

. Though it appear that the 

Jand contracted for is chief- 

ly valuable on account of 

- the timber, yet Equity will 
decree a specific perform- 
ance. Ibid. 

. The principle of specific 
performance is adopted, 
not because the land is fer- 
tile or rich in minerals, or 
valuable for timber, but 
because it is iand—a favor- 
ite and favored subject in 
England, and in every 
country of Anglo-Saxon 
origin. Lbid. 

. A made a parol contract 
for the purchase of land 
from B, for which he paid 
by delivering a horse, and 
also a bond on one M, 
which he caused to be 
made payable to B. M 
died insolvent, the bond 
remaining uncollected.— 
Held, on a bill for specific 
performance or compensa- 
tion, to which B pleaded 
the statute against parol 
contracts for land, that A 
was entitled to compensa- 
tion ; that so far as related 
to the horse, if that had 
been the only subject of 
controversy,A would have 
had no relief in equity, as 





he coukl have had com- 
plete redress at law, upon 
the recision of the con- 
tract; but as he had no 
redress as to the bond, the 
Court would entertain ju- 
risdiction as to that mat- 
ter; and, thus taking ju- 
risdiction of part of the 
case, would take jurisdic- 
tion of the whole, and grant 
the relief prayed for.— 

Chambers v Massey, 288. 

TRUSTEES. 


. Under some circumstan- 


ces, # trustee, although re- 
stricted to the expenditure 
of the profits of the trust 
property, may be at liber- 
ty to anticipate, by spend- 
ing, under an emergency, 
more than the profits of 
the current year; as if 
there be a dearth and con- 
sequent failure of crops 
or some extraordinary 
sickness, making it neces- 
sary to incur heavy med- 
ical bills; but, in such 
case, the evidence of this 
emergency must be aver- 
red and proven, and a 


full account rendered.— 


Downey vy Bullock, 102 
It is an inflexible rule, 
that, when a trustee buys 
at his own sale, even if he 
gives a fair price, the ces- 
tui que trust has his elec- 
tion to treat that sale as a 
nullity, not because there 
is, but because there may 
be, fraud. Brothers v 
Brothers, 150 


3. Dealings between a trus- 
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tee and a cestui que trust, 
in reference to the trust 
fund, are not prohibited ; 
but are watched in this 
Court with great jealousy, 
and the trustee is required 
to shew affirmatively, that 
the dealings were fair and 
for a reasonable consider- 
ation, so as to exclude all 
suspicion that any advan- 
tage was taken of the in- 
fluence, which the relation 
in most cases creates.— 
Allen vy Bryant 276 
VENDOR ann VENDEE. 
1. A vendor, who has parted 
with his title to land, has 

no equitable lien on the 

land for the purchase mo- 

ney. Cameron v Mason, 

180. 

. Where it appeared that, 
upon a treaty for the sale 

of a tract of land, quanti- 

ty entered essentially into 

the treaty, and the parties 

meant to contract for the 

land, as containing a cer- 

tain quantity, and not as 

supposed to contain it or 

thereabouts; and it turns 

out that the deed, execu- 

ted in pursuance of this 

treaty, conveys more or 

less than the quantity be- 

lieved to exist, a Court of 

Equity, though there be 

no fraud, ought to relieve 

either party, upon the 

ground of surprise and 

mistake of both parties.— 

Pharr v Russell, 222, 

. A purchaser, when he dis- 
covers that a fraud has 
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been practised on him, or 
that the other party has, 
by his conduct, prevented 
hin from enjoying the 
fruits of his purchase, must, 
to entitle himself to relief 
in a Court of Equity, im- 
mediately give notice to 


‘the vendor, that he will no 


longer be bound by his 
contract, but will rescind 
it. Alexander v Utley, 242. 


WIDOW. 


. Before the assignment of 


dower, a widow is not sei- 
zed of any portion of the 
real estate of her husband, 
and cannot, therefore, con- 
vey any title at law to it. 
She, can, however, make 
such a contract concern- 
ing it, as equity can and 
wil, under certain circum. 
stances, enforce. Potter v. 
Everitt, 152. 


. When a widow has dower 


assigned jer in a tract of 
Jand,the reversion of which 
is divided among several 
diflerent reversioners, she 
has in general a discretion- 
ary right to get wood for 
repairs, fire wood, &c., 
from what part of the land 
she pleases. But, it seems, 
that, in an extreme case, 
where the widow acts out 
of mere caprice and par- 
tiality, with a view to fa- 
vor one at the expense of 
the other, a Court of Equi- 
ty might be induced to in- 
terfere. Dalton y Dalton, 
197. 












